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ABSTRACT 

Owing to the steep increase in corporate activity in almost all spheres of human 

civilization, the legal regimes of the world have been consistently working on developing 

the concept of ‘Corporate criminal liability’. With its centuries-old history marked by 

numerous jurisprudential contributions, the concept of ‘Corporate criminal liability’ has 

emerged to be one of the prominent areas of criminal justice studies. New schools of 

thought began emerging and redefining the traditional dimensions of the concept. The 

modern approaches to the idea of ‘corporate criminal liability’ operate with twin 

objectives. Firstly, they explore the historical problems associated with the question of 

attributing criminal liability to corporations and work on devising suitable solutions to 

them. Secondly, they try to extend the traditional scope of the concept to cope with the new 

forms of corporate crime. The paper discusses the historical thought about the concept by 

examining the conventional models of ‘derivative corporate liability’. Further, it analyses 

the gradual evolution of the modern ‘organizational theories critically’ and discusses their 

contribution towards resolving the age-old problems pertaining to the concept. The 

contemporary reforms effectuated by the English and Australian legal regimes are 

critically analyzed, and their potential merit in resolving the problems pertaining to the 

field of ‘corporate crime’ is inferred. The paper also throws light on the manner in which 

the Indian legal regime has been relying on the traditional derivative approaches to 

determine corporate guilt and discusses the need and feasibility of effectuating reforms in 

line with the modern organizational approaches. 

 

I. GRADUAL DEVELOPMENT OF THE 

IDEA 

With the ever-increasing reach of business 

corporations to almost all aspects of human life, 

 
1 Author is a student at Damodaram Sanjivayya National Law University, Visakhapatnam, India. 
2 Kathleen F. Brickey, Corporate Criminal Accountability: A Brief History and an Observation, 60. WASH. U. 

it has become quite important to devise and 

define what would essentially amount to 

‘corporate criminal liability. ‘Corporate 

criminality’2 is a serious menace that threatens 
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peace in society, considering the large number of 

people it could potentially affect. The world is 

witnessing more and more emerging corporate 

crimes, and most of the legal systems are yet to 

efficiently define and demarcate corporate 

liability under their respective regimes. Crime is 

an act against society, and no offender should get 

away from the clutches of law, whether it’s an 

individual or a body corporate. On the flip side, 

over-criminalization of corporate activities could 

be prejudicial to the civil rights of corporations.3 

In this regard, it is of immense importance to 

study and understand what could be a balanced 

approach towards corporate crime and liability. 

Till the sixteenth and seventeenth centuries, the 

concept of adducing criminal liability to 

corporations was almost non-existent.4 If 

anything, it was perceived to be absurd. 

However, the concept of vicarious liability 

corresponding to the master-servant relationship 

began to develop gradually (especially in the 

Swedish and Roman law), and that coupled with 

the emerging status of the Roman Catholic 

Church as a legal person, have paved the way to 

the modern-day concept of corporate criminal 

liability.5Back in the twelfth century, when the 

Church began to hold property, the question as to 

 
L.Q. 391, 393-394 (1982). See also, Bhaskar, T.K., and 

V. Umakanth, Corporate Criminality and Law, 2 Journal 

of the Indian Law Institute 38, 218-28 (1996). Available 

at: http://www.jstor.org/stable/43927471. (Last 

Accessed: 12th January, 2022). 
3 V.S. Khanna, Corporate Criminal Liability: What 

Purpose Does It Serve?, 109. HARV. L. REV. 1477, 

1479-81 (1996). See also, Brandon L. Garrett, 

Globalized Corporate Prosecutions, 97. Va. L. Rev. 

1775–1876 (2011). 
4 Holdsworth, English Corporation Law In The 16th 

And 17th Centuries, 31. Yale L.J. 382, 382 (1922). 
5 Stott & David Keith.  Legal Insights into the 

the actual owner of such Church property arose. 

Conferring ownership to the clergymen was not 

deemed to be proper since it was the Church that 

was paramount, and it had been decided that the 

Church itself would own the Church property and 

that marked its emergence as a wholly separate 

congregation.6 The thus originated idea of  ‘legal 

personality’ gradually evolved to be a well-

defined concept, adopted and recognized by 

almost all the legal systems of the world. 

The steady development of the concept in the 

Common law regime took off as early as the 

1800s.7 Interestingly, the concept was very much 

prevalent in the civil law systems even before the 

1800s, only to gradually disappear subsequently. 

However, no legal regime has completely 

rejected the concept, albeit some being very 

critical about it.8 Gradually, the general rule that 

evolved across the jurisdictions and has come to 

be accepted by both civil law jurisdictions like 

Germany and the Common law jurisdictions like 

the Anglo-American system is that it is only the 

agents or the employees of the corporation that 

can be prosecuted for any commission of offense 

but not the corporation per se.9 Therefore, in a 

sense, the concept of corporate liability was 

Organization of the Church in 1830, 49 BYU. L. Rev., 

121–48 (2010).: http://www.jstor.org/stable/43044797. 

(Last Accessed: 12th January, 2022). 
6 Stott &Keith, supra note 4, at 135. 
7 Dubber, Markus D, The Comparative History and 

Theory of Corporate Criminal Liability, 16. New 

Crim. L. Rev, 203–40 (2013).  Available at: 

https://doi.org/10.1525/nclr.2013.16.2.203. (Last 

Accessed 15th January, 2022) 
8 Id. at 219. 
9 Thomas Weigend, Soecietas delinquere no potest? A 

German Perspective, 6 J. INT’L CRIM. JUST, 927, 

928 (2008). 
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considered as a derived school of the concept of 

vicarious liability.  

The very first time that Criminal liability has 

been attributed to a corporation in its own 

capacity was in the early 20th century. There 

were several instances in both the United States 

and Great Britain. In Ford Pinto Case10 in the US, 

the company was held criminally liable for fraud. 

In the Herald of Free Enterprise ferry disaster in 

Great Britain, the corporation has been held 

liable for the manslaughter of around 200 people 

who have been killed when the ferry went into 

the sea with its bow doors open.11 

Throughout the 20th century, the concept 

continued to evolve as a subsidiary school of 

thought in criminal law and an extended idea to 

corporate law. However, the evolution of the 

concept went on different lines in different legal 

regimes. While American law adopted a very 

liberal approach as far as ‘lifting of corporate 

veil’12 is concerned, English law has been 

considerably strict. Further, different countries 

adopted different approaches towards the 

concept. While few wholly rejected the concept 

of adducing criminal liability to corporations, 

few restricted themselves to vicarious criminal 

liability.13 However, most of the common law 

regimes have come a long way from the 

 
10 Grimshaw v. Ford Motor Co. - 119 Cal. App. 3d 

757, 174 Cal. Rptr. 348 (1981). 
11Early, Chas, March 6, 1987: Zeebrugge disaster 

claims 193 lives as ferry capsizes mile from port, 

British Telecom, 4th March 2019. (Retrieved 13th 

January 2022). 
12 Reinier H. Kraakman, Corporate Liability 

Strategies and the Costs of Legal Controls, 93 Yale 

L.J. 857, 857-58 (1984). 
13 See Nwafor, Anthony O. Corporate Criminal 

Responsibility: A Comparative Analysis, 57 Journal of 

traditional ideas, hence widely extending the 

scope of the concept. The same is elaborately 

discussed in the subsequent chapters. 

II. THE PROBLEMS IN ATTRIBUTING 

CRIMINAL LIABILITY TO CORPORATI-

ONS 

Precisely, the existing and traditional idea of 

corporate criminal liability is fundamentally a 

concept of law that borrows ideas from tort law 

and incorporates them into criminal law. 

However, it took centuries for the legal regimes 

across the world to arrive at such a point of 

acceptance. The common law jurisdictions, 

especially the Anglo-American system, has been 

highly critical of attributing ‘criminal liability’ to 

corporations, and it was not until the onset of the 

20th century that the idea got formally 

acknowledged.14 This can be associated with two 

fundamental problems that arise in the course of 

the application of the concept. They are; 

• The impossibility of attributing mens rea 

or guilty intent, a pre-requisite for establishing 

the commission of a crime, to a corporation 

which is a mere juristic entity.15 

• The impracticality in imposing Criminal 

sanctions, particularly imprisonment, on the 

Corporations.16 

African Law, 81-107 (2013). Available at: 

http://www.jstor.org/stable/24734855. (Last 

Accessed on: 15th January, 2022). 
14 Dubber, supra note 4, at 206. 
15 Russell, W.O.,Russell on Crime, 17-51, J.W.C. 

Turner Ed., New Delhi; Universal Law Publishing 

Pvt. (2001). 
16 Holdsworth, English Corporation Law In The 16th 

And 17th Centuries, 31. Yale L.J. 382, 382 (1922). 
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These two problems have emerged as the focal 

points of the debate as to adducing the 

corporations with criminal liability. As the 

debate evolved, many more questions arose. The 

jurists critical of the concept have identified four 

fundamental obstacles in this regard. The first 

obstacle is regarding determining the actus reus 

of the company in its own capacity. The second 

obstacle was the difficulty in calling in the ‘moral 

blameworthiness of a company’.17  It gets more 

problematic in the case of crimes of intent. The 

third obstacle was the prevalence of the principle 

that the corporations cannot be held liable for 

those actions which are not covered by the 

company’s constitution or are ultra vires of the 

objectives of the company. This constraint limits 

the scope and ambit of application of the doctrine 

impossibly and hampers the very objective 

behind bringing the concept into the picture. 

Finally, the fourth obstacle corresponds to the 

intricacies and technicalities of the law of 

criminal procedure. A Company being a legal 

fiction, cannot comply with many statutory 

mandates imposed by the procedural laws. For 

instance, the accused corporation cannot appear 

physically before the court, in the literal sense. 

 
17 Fisse, Reconstructing Corporate Criminal Law: 

Deterrence, Retribution, Fault, and Sanctions, 56 S. 

Cal. L. Rev. 1141. 
18 William S. Laufer, Corporate Liability, Risk 

Shifting, and the Paradox of Compliance, 52 Vand. L. 

Rev. 1343 (1999). 

III. ‘DERIVATIVE MODELS’ OF CORPO-

RATE CRIMINAL LIABILITY- SOLUTIONS 

TO CORPORATE MENS REA AND ACTUS 

REUS    

Though there has initially been sufficient 

reluctance in attributing criminal intent to a 

Corporation, it is now well settled that a body 

corporate can actually have mens rea.18 

However, when we refer to the mens rea of a 

corporation, what we actually refer to is the 

guilty intent of its employees or, rather 

specifically, its ‘directing minds’. To put it 

simply, as per the conventional models of 

corporate criminal liability, the company can 

only be held liable with respect to those offences 

which are committed by its employees within the 

course of their employment or, if interpreted 

liberally, in relation to their relationship with the 

company, with an intention to further the 

business of the company. 19This concept of 

corporate jurisprudence is often explained as the 

derivative model of corporate liability.20 

According to this model, a company’s liability is 

always essentially a derived liability. It is derived 

as such from the actions of those people who are 

either employed or share a certain relationship 

with the said organization.21 The liability of such 

people is adduced to the organization by virtue of 

the connection. If we elaborate on the derivative 

model, the concepts that essentially come into the 

19 Pamela Bucy, Corporate Ethos: A Standard for 

Imposing Corporate Criminal Liability, 75 Minn. L. 

Rev. 1095 (1991). 
20 Id. at 1097. 
21 Id. at 1099. 
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picture are those of’ vicarious liability and 

identification Doctrine. 

(A) ‘Vicarious Liability’- The 

Conventional Approach 

The concept of vicarious liability is a common 

law principle, the operation of which is 

significantly based on two legal maxims, namely, 

“qui facit per alium facit per se” and “respondeat 

superior”. While the former reads as ‘he who 

acts through another does the act himself’, the 

latter implies that ‘it is the responsibility of the 

master to answer for the acts of his employee’.22 

The maxims are used in the context of agency 

law and elaborate on how the actions of an 

employee make his master liable under the law. 

Even though their application is by and large 

restricted to the cases of civil liability, they have 

been successfully incorporated into the realm of 

corporate crime with twin objectives- one to 

identify if the nature of the action is as such that 

it couldn’t have been performed by the person if 

not for his relationship with the company, and 

two, to avoid any kind of evasion of corporate 

responsibility if in case the action is true of such 

nature. 23 However, so as to make a corporation 

vicariously liable, it is important to establish that 

the act in question has been committed by the 

employee while acting within the scope of 

 
22“That corporate employees could be held personally 

accountable for crimes committed on behalf of a 

corporation was a point on which there was no doubt.”  

Regina v. Great North of England Ry., 115 Eng. Rep. 

1294, 1298 (Q.B. 1846). See also Cowley v. People, 

83 N.Y. 464, 469 (1881). 
23 Brown, H. Lowell, Vicarious Criminal Liability of 

Corporations for the Acts of Their Employees and 

Agents, 41 Loy. L. Rev. 279, 279-328 (1995-1996).9 

James R. Elkins, Corporations and the Criminal Law: 

An Uneasy Alliance, 65 KY. LJ. 73, 87-88 (1976).  
24 Cf. John C. Coffee, Jr., No Soul To Damn, No Body 

employment and in the interests of the 

corporation.24 It is enough for the above elements 

to be satisfied, and the act need not be necessarily 

be something that is authorized by the 

corporation.25 The concept has limited 

applications. Being a civil law concept primarily, 

it becomes inoperative in most of the cases 

wherein criminal liability is to be adduced.26 

Also, the criminal law fundamentally advocates 

the idea of ‘nemo punitur pro alieno delicto’, 

which reads as ‘no one is punished for the crime 

of another.    

The principle that the corporations can be held 

liable for crimes of intent has been recognized 

and applied in the case of New York Central & 

Hudson River Railroad Co. v. the United States27 

by the US Federal Court. The court has basically 

drawn an analogy with the tort law, and the very 

approach has been criticized on the grounds that 

the application of principles of tort law in 

criminal law could be prejudicial to the rights of 

the defending party. Ironically, though the above 

approach has faced considerable criticism, it is 

what paved the way to the present-day concept of 

‘Corporate Criminal liability.’ 

The above jurisprudential reasons coupled with 

the fact that the realm of corporate crime is not 

limited to the acts done by the corporate 

To Kick: An Unscandalized Inquiry into the Problem 

of Corporate Punishment, 79 MICH. L. REV. 386 

(1981).; See also,  James R. Elkins, Corporations and 

the Criminal Law: An Uneasy Alliance, 65 KY. LJ. 

73, 87-88 (1976). 
25 Tuttle, Evan, Reexamining the Vicarious Criminal 

Liability of Corporations for the Willful Crimes of 

Their Employees, 70 Clev. St. L. Rev., 121, 121-124 

(2021). 
26 Id. at 122. 
27 New York Central R. Co. v. United States, 212 U.S. 

481 (1909). 



 
625   International Journal of Legal Science and Innovation [Vol. 4 Iss 1; 620] 

© 2022. International Journal of Legal Science and Innovation   [ISSN 2581-9453] 
 

employees (what about the acts committed by the 

corporation by itself?) emphasizes that it is not 

this concept that essentially or significantly 

forms the conventional jurisprudential basis of 

‘corporate criminal liability’. It is rather the 

theory of identification that does the work. 

(B) Identification Model- The Theory of 

‘Alter Ego’ and Derived Liability 

The Theory of Identification or the theory of 

attribution is a common law doctrine operating in 

the realm of corporate liability- both civil and 

criminal. However, it is highly significant in the 

latter case as it is identified to be the sole basis 

upon which a corporation could be adduced with 

criminal liability. It ascertains liability on a 

company for the actions carried out by its 

employees in pursuance of the company’s 

business activity and, most importantly, in their 

official capacity.28  The theory is in general read 

with the Concept of Collective Blindness, as per 

which it is not imperative that every single 

individual employed in the corporation is guilty 

of the act, what is important is taking into 

consideration the sum total knowledge of all 

employees while making the corporation liable.29 

A more specific theory that developed in the lines 

of the Identification doctrine is the ‘directing 

minds theory’ or the concept of ‘Alter ego’.30 As 

per the theory, the minds that are controlling and 

directing the company, either individually or 

 
28 Parsons, Simon, The Doctrine of Identification, 

Causation and Corporate Liability for Manslaughter, 

67 J. Crim. L. 69, 69-82 (2003). 
29 Id. at 71. 
30 Piercing the Corporate Law Veil: The Alter Ego 

Doctrine under Federal Common Law, 95 Har. L. Rev., 

853–71 (1982). Available at: 

https://doi.org/10.2307/1340779 (Last Accessed on: 12th 

collectively, are considered to be the minds of the 

company itself.31 The persons who act on behalf 

of the company or manage its affairs are 

identified as the company’s Alter ego. It is their 

intention or action that is attributed to the 

corporation so as to ascertain the liability. 

However, under this theory, it is necessary that 

the act in question is qualified or deemed to have 

been performed by the corporation itself. 

The doctrine finds it was first discussed in the 

aftermath of the devastating Herald ferry disaster 

in Great Britain during the 1980s, where almost 

200 people lost their lives after a ferry had gone 

into the sea without its bow doors closed.32 It has 

been found that the company’s negligence and 

internal flaws, and organizational glitches are 

what caused the accident. The corporation was 

subsequently held liable for gross negligence 

manslaughter.  

The above approaches towards corporate 

criminal liability helped in addressing the 

problems pertaining to the incapability of a 

‘corporation’ to have a guilty mind. By adducing 

liability to the employees of the company by 

virtue of the office they hold, the problem of 

determining corporate ‘mens rea’ or ‘actus Reus’ 

could be resolved. 

January, 2022). 
31 Lewis A. Kornhauser , An Economic Analysis of 

the Choice Between Enterprise and Personal Liability 

for Accidents, 70 CAL. L. REV. 1345 passim (1982). 
32Early, Chas, March 6, 1987: Zeebrugge disaster 

claims 193 lives as ferry capsizes mile from port, 

British Telecom, 4th March 2019. (Retrieved 13th 

January 2022). 
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IV. PROGRESSING TOWARDS THE EME-

RGING ‘ORGANIZATIONAL MODELS’: 

EXTENDING THE BOUNDARIES OF 

CORPORATE LIABILITY 

The organizational models ascertain the criminal 

liability of a Corporation by looking into its 

‘Corporate culture’,33 which, when well evolved, 

could even be considered to possess a certain 

character or mental state. The advocates of this 

theory contest that any well-evolved 

organization with efficient internal regulation 

possesses a characteristic corporate culture and 

corporate ethos. 

The Australian Criminal Code, 1995 defines the 

term ‘Corporate culture’ as, 

 “an attitude, policy, rule, course of 

conduct or practise existing within the 

body corporate generally or in the part 

of the body corporate in which the 

relevant activities take place.”34 

According to the organizational theories of 

corporate liability, it is the corporate culture of an 

organization that provides for a certain kind of 

environment that either facilitates the 

commission of a crime or necessitates it.35 

However, so as to determine the liability of a 

corporation under this theory, it has to be 

established that the corporation has been well 

 
33Sara Sun Beale, A Response To The Critics Of 

Corporate Criminal Liability, 46 AM. CRIM. L. 

REV. 1481. http://www.law.yale.edu/documents/pdf/ 

cbl/Beale_paper.pdf (Accessed on: 17th Nov,2021). 
34The Criminal Code Act, 1995, Compilation No. 12, 

1995, S.12.3  Paragraph 6. 
35 Lederman, Eli, Models for Imposing Corporate 

Criminal Liability: From Adaptation and Imitation 

Toward Aggregation and the Search for Self-Identity, 

4 Buff. L. Rev., 641–708 (2000).  

evolved to the point of creating for itself its own 

internal environment, which provided for the 

commission of the crime. There are two 

approaches to modern organizational theories- 

the ‘Aggregation model’ and the ‘Self-Identity 

doctrine’. 

(A) Aggregation Model- The Theory of 

Collective Intent 

The Aggregation model can be explained as a 

hybrid of the traditional derivative model and the 

modern organizational approach. It emphasizes 

the complex and independent characteristic 

nature of a modern corporation. The model, 

however, depends on the concept of vicarious 

liability to some extent. 36 The court identifies the 

intentions of the various employees of the 

corporation involved in the commission of the 

act, separately, and then aggregates the same into 

one whole so as to verify whether that aggregated 

intent can be attributed to the company or not and 

whether the same would result in the 

identification of the culpability of the corporation 

or not.37  So if one agent knows one fact and the 

other agent knows another, their knowledge is 

picked on separately and is then summed up so 

as to adduce liability on the company, as the 

company could be deemed to have known both 

the facts.38  

Available at: https://doi.org/10.1525/nclr.2000.4.1 

.641. (Accessed on: 17th Nov,2021). 
36 Byam, John T, The Economic Inefficiency of 

Corporate Criminal Liability, 73 The Journal of 

Criminal Law and Criminology,  582–603 (1982). 
37 Pfeiffer, Raymond S, The Central Distinction in the 

Theory of Corporate Moral Personhood, 9 Journal of 

Business Ethics, 473–80 (1990).  
38 Id. at 482. 
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In the case of United States v. Bank of New 

England,39   the bank was held criminally liable 

for not reporting certain transactions above ten 

thousand dollars, as mandated by the statute.   In 

fact, the customer did not withdraw the amount 

in a single transaction. He had done so through 

different tellers, and the total sum was far more 

than the prescribed limit of ten thousand dollars.  

The criticism of this concept lies in the fact that 

though it is possible to collect and sum up the 

knowledge, the same cannot be done to guilty 

intent. Corporate mens rea cannot be a product of 

aggregated individual intentions.40  However, the 

1995 Australian Criminal Code both recognizes 

and applies the aggregation model in determining 

corporate mens rea, especially in the cases of 

negligence.41 

(B) Self-Identity Doctrine - The Concepts 

of ‘Corporate Culture’ and 

‘Corporate Ethos’ 

The concept ascertains criminal intention to a 

corporation in a manner that is completely 

independent of that of any of its employees or 

agents. In other words, as per the theory, the guilt 

of a company is not in the least bit derived from 

its agents or employees but is purely determined 

on the basis of its individual identity. The 

liability is ascertained by means of verifying if 

there is any relationship between the 

 
39 United States v. Bank of New England, 425 U.S. 

435 (1976). 
40 Stewart, James G., A Pragmatic Critique of Corporate 

Criminal Theory: Lessons from the Extremity, 16 New 

Criminal Law Review: An International and 

Interdisciplinary Journal, 261–99 (2013).  
41 The Criminal Code Act, 1995, Compilation No. 12, 

1995, S.12.3. 
42 Stewart & David Overlock, Basics of Criminal Liability 

for Corporations and Their Officials, and Use of 

corporation’s performance, its propriety, and the 

commission of the offence.42 The doctrine can be 

applied to hold both the corporation and its 

employees liable for the commission of an 

offence simultaneously. The supporters of the 

concept argue that the concept upholds the spirit 

of the separate juristic status of the modern 

corporations and gets away with the traditional 

derivative liabilities, the scope of whose 

application is highly limited and restrictive in 

nature.43  However, the concept has its 

limitations too. While there is so much ambiguity 

as to the scope of the application of the doctrine, 

another problem is that it is very difficult to 

establish the relationship between a company’s 

corporate culture and the commission of a 

particular offence, making the evidential burden 

too high.    

The emerging trends in the concept of corporate 

criminal law have witnessed the growth of 

another interesting concept called ‘good 

corporate citizenship,44 which derives its sanctity 

from the ability of a corporation to have its own 

corporate culture. Corporations are obligated by 

law to become ‘good citizens’.45 They are 

encouraged to effectuate highly efficient internal 

governance mechanisms and exhibit strict 

compliance with law and ethics. The approach 

could be an effective soft law that offers 

Compliance Programs and Internal Investigations, 22 

Public Contract Law Journal, 81–99 (1992). Available at: 

http://www.jstor.org/stable/25754086 (Last Accesed on: 

15th January, 2022). 
43 Id. at 88. 
44 Matten, Dirk, and Andrew Crane, Corporate 

Citizenship: Toward an Extended Theoretical 

Conceptualization, 30 The Academy of Management 

Review , 166–79 (2005). 
45 Id. at 172. 
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incentives to ‘well-behaved corporations’ in the 

form of reduced risk of liabilities in case of 

inadvertent unlawful conduct.46 However, there 

are many limitations to the concept. A body 

corporate could never be given the exact same 

status of a natural person, as the same could lead 

to complex socio-political and legal issues. 

V. AN OVERVIEW OF THE CONTEMPO-

RARY APPROACHES: THE AUSTRALIAN 

AND ENGLISH MODELS 

Several legislative reforms in the lines of the 

concept of ‘self-identified liability of the 

corporations’ have been initiated by many legal 

systems such as Australia,47 France,48 

Netherlands,49 Canada,50 etc. The English 

Corporate Manslaughter Act of 200751 and the 

Bribery Act of 201052 are worth mentioning in 

this regard. 

(A) The Australian Criminal Code, 1995 

— ‘Corporate culture’ and ‘Criminal 

liability.’ 

The Australian Criminal Code of 1995 is 

considered to be one of the most appreciable 

statutory reforms pertaining to the concept of 

Corporate Criminality. The provisions of the act 

provide for determining the collective 

 
46 Reinier H. Kraakman, Corporate Liability 

Strategies and the Costs of Legal Controls, 93 Yale 

L.J. 857, 857-58 (1984). 
47The Criminal Code Act, 1995, Compilation No. 12, 

1995 (Australia). 
48The Penal Code, 1992, Law No. 92-684 of 22 July 

1992  (France). 
49The Economic Offences Act,1950, NLD-1950-L-

68917 (Netherlands). 
50The Criminal Code, R.S.C., 1985, C-46 (Canada). 
51The Corporate Manslaughter and Corporate 

Homicide Act 2007, c. 19 (The United Kingdom). 
52The Bribery Act 2010, c.23 (The United Kingdom). 

blameworthiness of a corporation as against the 

individual blameworthiness of its employees. 

The law focuses on determining the liability of a 

body corporate on the basis of its “corporate 

culture”- a characteristic feature of the modern 

‘organizational models’ of corporate criminal 

liability.53 

As provided by Section 12(3) of the Code, a 

corporate body can be adduced with criminal 

liability if it is proved that there existed a 

corporate culture therein, which has either 

encouraged or tolerated the commission of the 

offence.54 The fault element in this regard is the 

failure of the corporation in maintaining a good 

‘corporate culture’ that encourages strict 

compliance with the laws, which ultimately led 

to the breach of duty of care. The provisions of 

the Code also provides that inferences as to the 

existence of such corporate culture could be 

drawn by verifying if any managerial agent has 

authorized the commission of the act, by any of 

the employees of the corporation, or any person 

who shares a certain recognized relationship with 

the corporation.55 Such inference can also be 

drawn in cases where an employee commits an 

offence under a reasonable belief that the same is 

qualified to be authorized by the manager.  

53The Criminal Code Act, 1995, Compilation No. 12, 

1995, S.12.3 (Australia). 
54S.12.3. Fault elements other than negligence : (2) 

“The means by which such an authorisation or 

permission may be established include (c) proving 

that a corporate culture existed within the body 

corporate that directed, encouraged, tolerated or led to 

non-compliance with the relevant provision; or (d) 

proving that the body corporate failed to create and 

maintain a corporate culture that required compliance 

with the relevant provision.” 
55 Id. 
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The Australian Criminal Code views a 

corporation as a separate entity independent of its 

agents and employees and verifies the manner in 

which it has conducted its business prior to the 

commission of the offence. It examines if any 

relationship could be established between the 

general behaviour of the corporation and the act 

of perpetration. Summarily, the law permits the 

Courts to check if the central organizational 

structure of the company provides for the 

commission of the offence, either explicitly or 

implicitly. Therefore, unlike traditional 

derivative theories, the law doesn’t focus on the 

individual liability of the employees of the 

corporation but rather ascertains the liability of 

the corporation itself. 

(B) The English Corporate Manslaughter 

and Corporate Homicide Act, 2007 

The British parliament has gone a step ahead of 

the Australian criminal Code and enacted the 

English Corporate Manslaughter Act.56 The 

Corporate Manslaughter and Corporate 

Homicide Act of 2007 is one of the early 

legislation to address the controversial aspect of 

 
56 The Corporate Manslaughter and Corporate 

Homicide Act 2007, c. 19 (The United Kingdom). 
57 S.1(1) “An organisation to which this section 

applies is guilty of an offence if the way in which its 

activities are managed or organized- 

(a)causes a person's death, and 

(b)amounts to a gross breach of a relevant duty of care 

owed by the organisation to the deceased.” 
58 S. 2(1) “A ‘relevant duty of care’, in relation to an 

organisation, means any of the following duties owed 

by it under the law of negligence- 

(a)a duty owed to its employees or to other persons 

working for the organisation or performing services 

for it; 

(b)a duty owed as occupier of premises; 

(c)a duty owed in connection with- 

prosecution and conviction of corporations for 

the crime of homicides.  

The provisions of the act have elaborately laid 

down the factors which shall be considered by 

the jury in the process of determining a 

company's culpability. According to Section 1(1) 

of the Act, a company is said to have committed 

an offence of manslaughter if it causes a person’s 

death due to any kind of negligent or inefficient 

or faulty management of its operations and 

activities, which would amount to the breach of 

duty of care.57 The fault element is the breach of 

duty of care.58  Though the provisions of the act 

expressly refer to a corporation’s ‘activities’ as 

those undertaken by the ‘senior management, it 

can be inferred from the scheme of the act that 

any activity furthered by the agents of the 

company in relation to its business, would 

amount to the commission of the crime, if there 

is any breach of duty of care.59 The legislation 

intends to ascertain the liability of the company 

in its own capacity for the offence of 

manslaughter. It adopts an approach similar to 

that of the Australian Criminal Code and focuses 

(i)the supply by the organisation of goods or services 

(whether for consideration or not), 

(ii)the carrying on by the organisation of any 

construction or maintenance operations, 

(iii)the carrying on by the organisation of any other 

activity on a commercial basis, or” 

(iv)“the use or keeping by the organisation of any 

plant, vehicle or other thing; 

(d)a duty owed to a person who, by reason of being a 

person within subsection (2), is someone for whose 

safety the organisation is responsible.” 
59 Bharadwaj, Ananthi., Corporate Manslaughter and 

Corporate Homicide Act, 2007, 21 National Law School 

of India Review, 201–12 (2009), Available: 

http://www.jstor.org/stable/44283697. (Last Accessed on: 

12th January, 2022) 
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on the ‘corporate culture’ in determining the 

liability of a corporation. 

VI. THE POSITION IN INDIA- SCOPE 

FOR REFORMS 

The Indian legal regime has taken its time in 

developing an understanding of the concept of 

corporate criminal liability. However, the slow 

pace and cautious reforms helped in securing an 

almost holistic approach. The inception of the 

concept in India is marked by the Indian Penal 

Code.60 The provisions of the Code (Section 2 

read with Section 11) have expressly extended 

the ambit of the term ‘person’ to a corporation 

and have thus provided a mechanism for 

prosecuting and punishing a corporation for 

committing offences that fall under the purview 

of the Code.61 Subsequently, various special 

legislation (like the Trademarks Act of 1935, The 

Negotiable Instruments Act of 1937, and the 

Income Tax Act of 1936) have been enacted, 

which by and large provided for the prosecution 

of the corporations for specific offences falling 

within the subject matter that the particular 

legislation covers. However, it is the Companies 

Act, 2013,62 that gave a general normative 

recognition to the concept of corporate criminal 

liability in India. The legislation has considerably 

 
60  The Indian Penal Code , Act No. 45 of 1860.  
61 S.2. “Punishment of offences committed within 

India.-Every person shall be liable to punishment 

under this Code and not otherwise for every act or 

omission contrary to the provisions thereof, of which 

he shall be guilty within.” 

    S.11.“Person-The word ‘person’  includes any 

Company or Association or body of persons, whether 

incorporated   or not.” 
62The Companies Act, 2013, Act No. 18 

of 2013(India). 
63 S.447. “Punishment for fraud.— Without prejudice 

to any liability including repayment of any debt under 

reformed the law pertaining to the concept, with 

the aim of checking corporate frauds. The aim 

was to strictly enforce efficient governance and 

deterrence. Certain provisions of the act provide 

for the mechanism of dealing with various 

corporate crimes, including corporate fraud.63 

Furthermore, several legal provisions expressly 

impose statutory mandates that the directors and 

other managerial forces of the company are 

expected to comply with during the discharge of 

their functions. Any breach of such mandates 

would lead to corresponding penalties- both civil 

and criminal. The aim was to impose greater 

responsibility on the managerial forces so as to 

prevent them from evading or escaping the 

liability in case of unwarranted criminal conduct.  

The act has received appreciation from the legal 

fraternity, owing to its strict and comprehensive 

approach in checking corporate misconduct. 

However, one cannot say that the provisions of 

the act are sufficient to cope with the emerging 

forms of corporate crime. The act doesn’t focus 

on adducing criminal liability on companies in 

their own capacity. Rather, it works on deriving 

the company's liability from that of its directors 

and agents.64 Critically speaking, this approach 

this Act or any other law for the time being in force, 

any person who is found to be guilty of fraud, shall be 

punishable with imprisonment for a term which shall 

not be less than six months but which may extend to 

ten years and shall also be liable to fine which shall 

not be less than the amount involved in the fraud, but 

which may extend to three times the amount involved 

in the fraud: Provided that where the fraud in question 

involves public interest, the term of imprisonment 

shall not be less than three years.” 
64Angira Singhvi, Corporate Crime and Sentencing in 

India: Required Amendments in Law, 1 International 

Journal of Criminal Justice Sciences (2006). 
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corresponds to numerous glaring inadequacies 

pertaining to the field. 

VII. THE WAY FORWARD 

Corporate fraud has time and again proved to be 

a deadly menace considering the wide range of 

stakeholders it could potentially affect. 

Unfortunately, the concept of corporate criminal 

liability is still in its nascent stage as far as the 

Indian legal regime is concerned. The very 

definition and scope of the concept are to be 

made a lot more inclusive and refined. The 

current framework proved to be ineffective in 

ascertaining criminal liabilities to corporations, 

owing to many theoretical loopholes, inherent 

discrepancies, and practical problems.65  

To redress the same, we should work on adopting 

modern ‘organizational approaches’ to the 

concept as against the traditional ‘derivative 

approaches’ so as to cope with the emerging 

forms of corporate crime. Furthermore, apart 

from fines, punishments such as winding up of 

the company, temporary closure of the 

corporation, heavy compensation to the victims, 

adverse publicity, etc., could be introduced so 

that there would be enough deterrence. Also, the 

current stance of law in placing both ‘individual 

liability’ and ‘corporate liability’ on an equal 

footing should be seriously reconsidered by the 

legislators. They should examine the question of 

bringing a special law to deal with ‘corporate 

liability’ exclusively. The new law must be in 

consonance with the internationally recognized 

 
65 Pradeep K. SinghAthens, Corporate Criminal 

Liability in India, 1 Journal of Law, 8: 1-17 (2021). 
66 Structural Crime and Institutional Rehabilitation: A 

New Approach to Corporate Sentencing, 89. Yale L. J., 

organizational models of the concept. Also, 

along with legal liabilities, social obligations like 

‘rehabilitation and restitution mechanisms’ 

should be imposed on the corporations. 

Restitution has been proved to remain to be 

something that has been ordered but never 

attained.66 This is one area where the legislature 

must make productive efforts. However, the 

efforts made to date shall not be undermined, for 

we have traveled miles of progress. At this stage, 

all which is required is the legislature’s positive 

will to strive forward and the judiciary’s 

continued dedication to make the ends of justice 

meet. 

***** 
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