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The Misconception of Monopoly of IPR in 

Competition Law: An Analysis of Conflict 
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ABSTRACT 

It is generally viewed that Intellectual property protection and competition law conflict 

with each other as intellectual property law create and protects monopoly power, and the 

other seeks to exclude it. Is there really any conflict between IP protection and competition 

law? The protection of intellectual property rights is not per se violate any competition 

provisions. Rather its misuse trigger competition issues. The IP and Competition both play 

an important role in the development of the economy. IP Law provides monopoly and 

exclusive rights, but competition Law provides for fair competition. This relationship 

between both laws is important as when used fairly, it will result positively, but misuse of 

it can lead to harm to the economy as well as consumer welfare. The Competition Act makes 

provisions for limitations of the enjoyment of intellectual property rights as exemption 

given under Section 3(5) of the Indian Competition Act, 2002. The article will seek to 

establish current legal provisions on the subject as well as understand how the competition 

law and the other judicial bodies like CCI and court attempted to address the issues of 

monopoly conflict in India. 

Keywords: Abuse of Dominance, Competition Law, CCI, IPR, Monopoly. 

 

I. INTRODUCTION 

Monopoly can be simply defined as complete 

control over the market by one person or 

enterprise. Intellectual property rights and 

Competition law have evolved historically as two 

separate systems of law. There is a considerable 

conflict and overlap in the goals of the two areas 

of law because on one side; Intellectual Property 

Laws are aimed at promoting innovation by 

providing monopoly for a specific period of time, 

 
1 Author is a Research Scholar at Central University of South Bihar, India. 
2 Sheila F. Anthony, “Antitrust and Intellectual Property Law: From Adversaries to Partners”, available at: 

while on the other side, Competition Laws aim to 

prevent monopoly. Intellectual Property Laws 

protects individual interest, while competition 

protects the market and public interest, and that 

is why there is a conflict between the two sets of 

regulatory mechanisms. The Competition Law 

aims to prevent all types of monopoly from the 

market and protect the consumer as well, while 

Intellectual Property Laws not only provide the 

holder with the exclusive rights to the inventions 

but also grant them a monopoly.2 And so it seems 



 
786   International Journal of Legal Science and Innovation [Vol. 4 Iss 1; 785] 

© 2022. International Journal of Legal Science and Innovation   [ISSN 2581-9453] 
 

that anti-trust laws and IP laws have conflicting 

characteristics. 

The intersection between IP and competition is to 

regulate markets but in different ways. The 

market is very important for both IP and 

competition because without a market, neither 

Intellectual property can be used nor competition 

can work. However, both laws have some 

common objectives and some conflicting 

objectives. Both IP and Competition Law share a 

common purpose, i.e. to enhance social welfare 

and protect consumers. IP Law grants an 

exclusive right that motivates people to make 

investments in necessary and needed things of 

society. Competition law aims to serve the best 

quality of goods and services at the minimum 

possible price.3 The report of the Raghavan 

Committee too cited the conflict of IPR with 

Competition Law.4 Competition law acts against 

the abusive monopoly rights, and IP Laws 

supports it. This article will examine the 

interplay between competition law and 

intellectual property rights in India through 

judicial pronouncements and provisions given in 

the legislation. 

 
https://www.ftc.gov/public-

statements/1999/05/antitrust-and-intellectual-

property-law-adversariespartners 
3 Rishika Sugandh and Siddhartha Srivastava, 

“Interface Between Intellectual Property Rights and 

Competition Law: Indian Jurisprudence” 1 

International journal of Law and Legal Jurisprudence 

Studies 2 (2014), available at: http://ijlljs.in/interface-

between-intellectual-property-rights-andcompetition-

law-indian-jurisprudence/ 
4 Report of the High Level Committee on Competition 

Policy and Law (Raghavan Committee), available at: 

https://theindiancompetitionlaw.files.wordpress.com/

2013/02/report_of_high_level_committee_on_compe

II.     IPR EXEMPTION UNDER SECTION 

3(5) OF THE COMPETITION ACT 

The Competition Act recognises the interface 

between IPR and competition policy under 

section 3(5)5 based on the philosophy that IPR 

enhances efficiency and hence enhance 

competition. Section 3(5) is an exception clause 

that exempts IPR from the effect of prohibition 

given under section 3 but does not provide for an 

absolute exemption to IPR. It serves as an 

assurance to the IP owners against the arbitrary 

use of competition law in any licensing 

agreement. The IP is exempted on some 

condition that IP holders, while exercising 

exclusive right through licenses, can impose 

‘reasonable conditions’ without triggering 

Competition law issues.6 The Indian Competition 

Act does not interfere with IPR until it causes an 

appreciable adverse effect on competition. So, if 

IPRs create an Appreciable Adverse Effect on 

Competition, then the Act provides power to the 

Competition Commission of India to take action 

in this regard.7 The prohibition of section 3(1) 

does not apply to “reasonable” conditions in 

agreements that aim to protect certain intellectual 

property rights.8 The condition must be 

tition_policy_law_svs_raghavan_committee.pdf 
5 3(5) has been added to section 3 of the CA, 2002 as 

a result of the implementation of the TRIPS 

Agreement in the Indian competition law. 
6 Kunal Kaushik Kally, “Abuse of Dominance in Case 

of Intellectual Property Rights” 3 (2020), available at: 

http://dx.doi.org/10.2139/ssrn.3550623 
7 Ibid.  
8 Zafar Mahfooz  Nomani and Faizanur Rahman, 

“Regulation of Anti-Competitive Practices and Trade 

Secret Laws under Competition Legislation of India: 

A Paradigmatic Analysis” 2 Manupatra Intellectual 

Property Reports 98 (2013), available at: 

https://www.researchgate.net/publication/301602199 
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reasonable, and in case of unreasonable 

conditions, it limits competition, and hence it 

would contravene section 3 of the Act.9 The 

unreasonable conditions are not permitted to be 

passed off under the guise of protecting IPRs.10 

Therefore, an IPR holder cannot impose any 

condition as he deems fit. However, Section 4(2) 

restricts section 3(5), which states that if the 

enterprises or firms impose unfair and 

discriminatory conditions or prices in the 

purchase and/or sale of goods, then it shall be an 

abuse of the dominant position.11 

In the case of FICCI Multiplex Association of 

India v. United Producers/Distributors Forum 

and Others12, it was observed by CCI that section 

3(5) of the Act is not absolute and it cannot 

override the competition law. Also, in Shamsher 

Kataria v. Honda/Volkswagen/Fiat India and 

Others,13 the CCI stated that section 3(5) allows 

an IPR holder to impose reasonable conditions 

only to protect his or her rights.14 In K Sera Sera 

Digital Cinema Ltd. v. Pen India Ltd.,15 CCI 

emphasised that only reasonable conditions can 

be imposed that may be necessary for protecting 

IPR under various legislations given under 

Section 3(5). 

 
9 Available at: https://shodhganga.inflibnet.ac.in/bit 

stream/10603/100395/12/12_chapter%204.pdf 
10 S. Jain and S. Tripathy, “Intellectual Property and 

Competition Laws: Jural Correlatives” 45 Journal of 

Intellectual Property Rights 236-243 (2007). 
11 Supra note 6. 
12 Case No.1 of 2009, available at: http://www.cci.gov. 

in/sites/default/files/FICCIOrder260511_0.pdf 
13 Case No. 03 of 2011, available at: https://www.cc 

i.gov.in/sites/default/files/032011_0.pdf 
14 Available at: https://globalcompetitionreview.com/ 

jurisdiction/1005201/india 
15 Case No. 97of 2016, available at: https://www.cc 

i.gov.in/sites/default/files/97%20of%202016.pdf 
16 Ajay Devgun Films v. Yash Raj Films Pvt. Ltd., 

However, the term ‘necessary’ and ‘reasonable 

condition’ in an agreement imposed by an IPR 

holder has not been defined in the Act nor under 

section 3(5), but it has mentioned some 

unreasonable conditions. In different cases, 

Courts have tried to clarify unreasonable 

condition that includes tie-in arrangements,16 the 

performance of prohibited trade practice,17 fixing 

of prices by the licensor at which the licensee is 

bound to sell,18 etc. 

III. ABUSE OF DOMINANCE 

The Abuse of dominance simply means misuse 

of the power of dominance which is created by 

market power or monopoly. Dominance is 

known as the power of the market that is defined 

as the capacity of the enterprises to enhance 

prices or decrease production or to do both 

independently of its competitors, customers19 

and ultimately its consumers.20 It is the position 

of power where the player can manipulate the 

markets. The competition act does not prohibit 

the dominant positions as was the case in the 

MRTP Act, but it prohibits the Abuse of the 

same.21 The dominance of any IPR or firm is not 

anti-competitive. Rather its’ Abuse is prohibited 

under competition law. Section 4(1) of the 

2012 SCC OnLine Comp AT 233. 
17 Manju Bharadwaj v. Zee Telefilms Ltd., (1996) 20 

CLA 229; see also Dr. Valla Peruman v. Godfrey 

Phillips (India) Ltd., (1995) 16 CLA 201. 
18 FICCI Multiplex Assn. of India v. United 

Producers/Distributors Forum, (2011) CompLR 79 

(CCI). 
19 Competition issues in Aviation, p. 114, available at: 

http://nalsarpro.org/Portals/23/Courses/MA%20- 

%20ALATM/Learning%20Resource/2.3.10.Aviation

%20Corporate%20Laws.pdf 
20 Raju KD, “Interface between Competition law and 

Intellectual Property Rights: A Comparative Study of 

the US, EU and India” 2 Intel Prop Rights 3 (2014). 
21 Id. at 8 
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Competition Act, 2002 deals with the Abuse of 

dominant position by any enterprise or group and 

prohibits it. Section 4 defined the term ‘dominant 

position’, and it states that enjoyment of position 

of strength by any enterprise enables operate 

independently and affects consumers or 

competitors in the relevant market. 

IP rights holders or license holders have given 

different rights and privileges to use their rights 

in any reasonable manner but within the limits of 

competition. To engage in conduct characterised 

as Abuse, the firm or IP holder must be in a 

dominant position. And in this regard, the Act 

contains an exhaustive list of potentially 

prohibited practices under section 4(2). The 

competition laws provide to prevent Abuse of 

dominance practices. Section 4 presumes five 

kinds of abuses and prohibits them, and it 

includes discriminatory, unfair and predatory 

pricing, denial of market access, etc. When a 

dominant enterprise or group is found to be 

involved in any of these practices, then the law 

presumes such behaviour as abuse.22 According 

to Section 4(2), Abuse of dominance by an 

enterprise or a group has been defined in the 

Competition Act to include imposing 

discriminatory or unfair conditions or prices in 

 
22 Supra note 19. at 114. 
23 Supra note 8 at 99. 
24 Section 19 (4) of the Competition Act, 2002 states 

factors namely:- (i) market share of the enterprise; (ii) 

size and resources of the enterprise; (iii) size and 

importance of the competitors; (iv) economic power 

of the enterprise including commercial advantages 

over competitors; (v) vertical integration of the 

enterprises or sale or service network of such 

enterprises; (vi) dependence of consumers on the 

enterprise; (vii) monopoly or dominant position 

whether acquired as a result of any statute or by virtue 

of being a Government company or a public sector 

undertaking or otherwise; (viii) entry barriers 

purchase or sale of goods or services directly or 

indirectly; restricting or limiting market, or 

production of goods and services, or technical or 

scientific development relating to goods or 

services to the prejudice of consumers; indulging 

in practices that lead to denial of market access; 

or using dominance in one market to move into 

or protect another market.23 

The Abuse will be examined by the appropriate 

authority, and CCI is the authority to assess the 

Abuse of dominance in India. Section 19(4) of 

the Competition Act, 2002 provides for the 

determination of dominant position in India. The 

Act specifies thirteen factors that shall be taken 

into account by the CCI either individually or 

cumulatively while determining the question of 

whether an enterprise enjoys a dominant 

position.24  

Dominance is not prohibited under competition 

law, but the firm in a dominant position must 

promote free competition for the growth of small 

enterprises. Though it encourages the firm or IP 

holder to work independently the conduct by 

dominant firms, which has the object of 

distorting, restricting or eliminating competition, 

amounts to an abuse of dominance. Dominance 

is examined through the market share, which 

including barriers such as regulatory barriers, 

financial risk, high capital cost of entry, marketing 

entry barriers, technical entry barriers, economies of 

scale, high cost of substitutable goods or service for 

consumers; (ix) countervailing buying power; (x) 

market structure and size of market; (xi) social 

obligations and social costs; (xii) relative advantage, 

by way of the contribution to the economic 

development, by the enterprise enjoying a dominant 

position having or likely to have an appreciable 

adverse effect on competition; (xiii) any other factor 

which the Commission may consider relevant for the 

inquiry. 
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affects the competition and consumers. So, if any 

IP holder or enterprises impose an unfair or 

discriminatory condition, limit or restrict 

production, or result in denial of market access, 

then such firm or IP holder will be guilty of 

abusing its dominant position in the relevant 

market. 

IV. APPRECIABLE ADVERSE EFFECT 

ON COMPETITION 

Appreciable Adverse Effect on Competition 

(AAEC) simply means a negative effect on 

competition which leads to prevent, restrict, 

distort, harm and limit the competition and 

negatively affect the consumer and 

market.“Appreciable Adverse Effect on 

Competition” has not been defined in the Indian 

Competition Act and neither there is any thumb 

rule to determine when an agreement causes or is 

likely to cause AAEC.25 However, section 19(3) 

of the Competition Act provides some factors to 

determine the applicability of an agreement 

under section 3(1).26 So, while determining 

whether an agreement has AAEC under Sec 3, 

the CCI shall have to consider the following six 

factors27 given under section 19(3) before 

coming to any conclusions.28 

• Creation of barriers to new entrants in the 

market; 

 
Competition Law in India: A Report on 

Jurisprudential Trends and Way Forward 

Introduction, p. 18 available at: http://www.nishithde 

sai.com/fileadmin/user_upload/pdfs/Research%20Pa

pers/Competition%20Law%2 0in%20India.pdf 
26 Supra note 20 at 12. 
27 Available at: https://www.cci.gov.in/sites/defa 

ult/files/workshop_pdf/14peter.pdf  
28 Sujata Mukherjee, “Analytical Study of The 

• Driving existing competitors out of the 

market; 

• Foreclosure of competition by hindering 

entry into the market; 

• Accrual of benefits to consumers; 

• Improvements in production or 

distribution of goods or provision of 

services; 

• Promotion of technical, scientific and 

economic development by means of 

production court distribution of goods or 

provision of services. 

The intent of the legislature reflected vide the 

mandatory language of Section 19(1) of the Act 

is that the CCI is required to carry a balanced 

assessment of anti-competitive effect as well pro-

competitive justification of the agreement. The 

language in section 19(3) states that the CCI shall 

have ‘due regard to all or any’ of the 

aforementioned factors.29 The many times CCI 

has examined the legality of agreement under 

section 19(3) based on the aforementioned 

factors. However, in Automobiles Dealers 

Association v. Global Automobiles Limited & 

Anr.,30 CCI held that all the factors mentioned 

under section 19(3) to examine an act or action 

may be reasonable.31 The MRTP Commission in 

Manju Bharadwaj v. Zee Telefilms Ltd32 and Dr 

Vallal Peruman v. Godfrey Phillips (India) Ltd.33 

Concept of Tie-in Arrangement in India” p. 17 (2014), 

available at: https://papers.ssrn.com/sol3/papers.cf 

m?abstract_id=2427376 
29 Supra note 25. 
30 CCI Case No 33 of 2011, decided on July 3, 2012. 
31 Supra note 25 at 18. 
32 (1996) 20 CLA 229. 
33 (1995) 16 CLA 201. 
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categorically stated that “there is no such 

provision which justifies IPR abuse either as a 

ground for interference or the ground of public 

interest. Action can be taken only when there is 

AAEC.”34 

V.     MEASURES TO PREVENT ABUSE  

The measures to prevent the abuse of dominant 

position relating to IPR vary in different laws 

(Competition law, procedure law, IP law and so 

on). The IP laws and competition laws provide 

for punishment to prevent the Abuse of IP, such 

as compulsory licensing and penalties. 

Section 27 of the Competition Act, 2002 

empowers CCI to penalise IPR holders who 

abuse their dominant position. Further, section 4 

also authorise CCI to penalise the parties 

involved in anti-competitive agreements which 

breach Section 3 of the Act.35 The competition 

law empowers CCI to inquiry about any 

unreasonable conditions attached to the IPR 

agreements and can impose a penalty in case of 

Abuse upon each of such IPR holders or 

enterprises that are parties to such agreements. 

The CCI has the power to pass inter alia any or 

all of the orders given under section 27 of the 

Act.36 

Also, Section 18 provides for the duty of CCI to 

remove such practices which cause an AAEC, 

 
34 Raju KD, “The Inevitable Connection between 

Intellectual Property and Competition Law: Emerging 

Jurisprudence and Lessons for India” 18 Journal of 

Intellectual Property Rights 114 (2013). 
35 Id., at 116. 
36 Supra note 21. 
37 Supra note 20 at 14, see The Competition Act, 2002 

(Act 12 of 2003), s. 18 reads as “Subject to the 

provisions of this Act, it shall be the duty of the 

Commission to eliminate practices having adverse 

protect the interest of customers, promote and 

maintain competition, and ensure freedom of 

trade carried on by other players in India.37 

If the CCI is satisfied that there has been an abuse 

dominance, it may issue a “cease and desist’ 

order, i.e. it can direct the enterprise to desist 

from practices that constitute such Abuse.38 CCI 

has the power to impose a penalty of up to ten per 

cent of the average turnover of the last three 

preceding financial years.39 In addition, the CCI 

can impose structural remedies, i.e. it can order 

division of a dominant firm with a view to ensure 

that the undertaking does not abuse its dominant 

position.40 It appears that such an order can be 

only corrective, not pre-emptive, i.e., the CCI 

must identify an ongoing abuse before ordering 

division of a dominant enterprise; however, the 

direction in which the law will develop has to be 

watched.41 

VI. ROLE OF JUDICIARY AND CCI IN 

CASES OF THE INTERFACE BETWEEN IP 

AND COMPETITION 

CCI is authority to deal with all anti-trust cases, 

either anti-competitive agreement, Abuse of 

dominance, misuse of IP which trigger 

competition issues or any anti-competitive 

conduct. CCI is empowered to take cognisance 

of any anti-competitive effects in the Indian 

effect on competition, promote and sustain 

competition, protect the interest of consumers and 

ensure freedom of trade carried on by other 

participants, in markets in India.” 
38 Supra note 8 at 99. 
39 The Competition Act, 2002 (Act 12 of 2003), s. 

27(a) (b). 
40 Id., s. 28 (1). 
41 Supra note 23. 
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market. CCI can adjudicate matters relating to 

IPRs. The CCI can decide constitutional, legal 

and even jurisdictional issues except for the 

validity of the statute under which tribunal is 

established.42 

In FICCI-Multiplex Association v. United 

Producers Distributors Forum43, the opposite 

parties producers and distributors of films, 

decided not to release films to the multiplexes. 

UPDF refused to deal with multiple owners, and 

the multiplex business was completely 

dependent upon films. Since UPDF had a 100 per 

cent market share and ability to control the 

release of films and so it entered into a cartel-like 

activity. Hence, it was held anti-competitive on 

the ground of refusal to deal.44 The Abuse of 

dominance of UPDF was terminated by CCI, 

which decided that restriction on the supply of 

films to multiplexes was an anti-competitive act 

under Section 3(3) of the Competition Act 2002. 

Further, CCI observed that IP law does not have 

any absolute overriding effect on competition 

law, and copyright does not grant market power 

to the IP holder. CCI analyse section 3(5) of the 

Act is ambiguous, and it exempts the right holder 

from the rigours of competition law only to 

protect his rights from infringement.45 

The interrelationship between IPR and 

competition law and its effect on the market has 

been analysed by Indian Supreme Court in 

Entertainment Network (India) Limited v. Super 

Cassette Industries Ltd.46 The court observed that 

 
42 Aamir Khan v. The Director General 2010(112) 

Bom LR 3778. 
43 Case no 01 0f 2009, decided on 25th May 2011. 
44 Supra note 34 at 112. 
45 Dr. Faizanur Rahman, “Reconciling IPR and 

exercising monopoly rights if a copyright holder 

engages in any transaction with unreasonable 

terms would amount to refusal. The copyright 

owner has complete freedom to enjoy his rights 

by charging royalty through licenses, but this 

right is not absolute. 

In 2013, Micromax Informatics Ltd v. 

Telefonaktiebolaget Lm Ericsson47, Micromax 

filed a complaint against Ericsson with the CCI 

stating that Ericsson was charging exorbitant 

royalty, which amounted to an abuse of its 

dominant position as it is the sole licensor of 2G 

and 3G technology without which Wireless 

Telecommunication Standards cannot be met. 

In its preliminary order, the CCI held that 

Ericsson’s royalty rates were, in fact, excessive, 

and the fact of the matter that the licensees were 

forced to sign a non-disclosure Agreement might 

point to the fact that the royalty rate was 

discriminatory. The CCI used the FRAND 

reasoning to hold that the royalties demanded by 

Ericsson were prima facie against competition 

law, and thus, the investigation was ordered. 

At the same time, a similar case with the same 

questions was brought to the CCI by Intex 

against Ericsson, and with the same findings, the 

CCI directed the Director-General to combine 

the two cases and investigate the claims made 

against Ericsson by Micromax and Intex. 

Ericsson appealed to the Delhi High Court, and 

the HC issued a stay order against the CCI, 

preventing it from making a final order and 

Competition in Standard setting under FRAND 

Regime” 2 Jamia Law Journal 97 (2017). 
46 MANU/SC/2179/2008, 2008(5) O.K.719. 
47 Case No. 50 Of 2013, Competition Commission of 

India (12 November 2013). 
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preparing a final report. An ex-parte interim 

injunction was issued against both Micromax and 

Intex. 

In 2015, Best IT World approached the CCI 

against Ericsson, and a similar result was seen in 

Best It World (India) Private Ltd. v. 

Telefonaktiebolaget Lm Ericsson48, Where the 

High Court observed that had recognised the 

concept of Standard Essential Patents (SEP) and 

FRAND terms.  

The court directed Micromax, Intex and Xiaomi 

to pay Ericsson using the net sale price of the 

downstream device as a royalty base, which has 

been praised for being in consonance with 

modern economic practice over the world. 

However, the High Court has failed to recognise 

and address the issues that arise when an 

injunction is provided for infringement of a SEP. 

There are very limited cases where Intellectual 

Property Rights has been entertained in Courts 

and CCI with respect to Competition Law in 

India. The jurisprudence of Competition law with 

respect to IPR is in its developing phase in India. 

Judiciary, as well as the legislature, is playing a 

very important role in this regard.  

VII. CONCLUSION 

The interface of IP and competition is in its initial 

stage in India. Indian jurisprudence is not much 

developed and much relied upon cases of EU and 

US. Though IP and Competition are conflicting, 

they have common objectives. The competition 

law in India is also new. The Indian courts have 

decided that all types of IP have the potential to 

 
48 Case No. 4 of 2015, Competition Commission of 

confer market power and can raise competition. 

A blanket has been provided by section 3(5) of 

the Competition Act but only to protect their IP 

rights and to protect IP from rigorous 

competition in the market. Competition Law 

does not restrict dominant position, but the 

Abuse or misuse of such position is restricted. 

When IP holders impose unreasonable 

conditions, then it will abuse of dominant 

position and will also lead to the appreciable 

adverse effect on competition, and hence CCI 

will interfere. The monopoly conflict of IPR and 

Competition Law is a myth and seems to be in 

conflict in its initial stage but after analysing all 

the legislative interpretations and cases decided 

by Courts simply states that they are not in 

conflict. Both the areas of law have been 

complementary to each other both are connected 

by market. India is looking forward and 

providing IPR holders a proper time and using its 

dominant position in the market in a good way 

without misusing the power of monopoly. 

***** 

India (12 May 2015). 


