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ABSTRACT 

Under Article 41 of the Statute of the International Court of Justice, the International Court 

of Justice is empowered to indicate interim measures of protection to preserve the rights 

of parties to the proceeding. This power may be exercised by the Court if it “considers that 

circumstances so require”. These “circumstances” have not been defined or qualified in 

the statute of the Court, and therefore the Hon’ble International Court of Justice, through 

judicial interpretation, has formulated the essential elements that constitute these 

circumstances. 

In this paper, the nature of the conditions required for the indication of interim measures 

of protection by the International Court of Justice has been analyzed. These principles have 

been evolved through the years and have attempted to strike a balance between respect for 

the national sovereignty of the State and the need to ensure that justice is fulfilled. 

 

I. INTRODUCTION 

The International Court of Justice (hereinafter 

referred to as “ICJ”) has the jurisdiction to 

indicate provisional measures of protection by 

virtue of Article 41 of the Statute of the 

International Court of Justice, 1945 (hereinafter 

referred to as “the Statute”), which states that:  

The Court shall have the power 

to indicate if it considers that 

circumstances so require any 

provisional measures which 

 
1 Author is an Advocate at Bhat & Rao Advocates, India. 
2 Article 66, Rules of the Court. 
3 Legal Status of the South Eastern Territory of Greenland,[1932] PCIJ, ser. A/B, No. 48, at 283-284.  

ought to be taken to preserve the 

respective rights of either party.  

These interim orders are similar to injunctions 

that are issued by an ordinary civil court. The 

request for the indication of provisional measures 

of protection may be made at any time during 

proceedings in the case in connection with which 

it is made.2 Therefore it is necessary that a suit 

must be initiated before the Court by one of the 

parties to the dispute before the request for the 

indication of provisional measures is made.3 The 
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Court also has the suo moto power to indicate 

provisional measures of protection.4  

According to Article 41 of the Statute, the ICJ is 

empowered to indicate provisional measures: “if 

it considers that circumstances so require”5. 

Historically while interpreting the nature of the 

circumstances that would require the indication 

of provisional measures, the ICJ has established 

certain criteria to be met before it will indicate 

provisional measures in favour of one or both 

parties. The conditions necessary for the 

indication of provisional measures have been 

succinctly summarized by Judge Owada as 

follows6:  

1. The Court must have prima facie 

jurisdiction to hear the case from 

provisions relied upon by the applicant. 

2. A link must exist between the rights 

disputed in the proceedings and the 

provisional measures being sought. 

3. Irreparable prejudice may be caused to 

the rights which are the subject of 

judicial proceedings. 

4. There is urgency in the sense that the risk 

of irreparable prejudice being caused is 

real and imminent. 

 
4 Statute of the International Court of Justice, Art.75 

(1). 
5 The Statute of the International Court of Justice, art. 

41 para. 1 
6 Application Of The International Convention For 

The Suppression Of The Financing Of Terrorism And 

Of The International Convention On The Elimination 

Of All Forms Of Racial Discrimination (Ukraine V. 

Russian Federation) Provisional Measures, [2017] 

I.C.J. Rep. 104, pp. 144(Sep. Op. Owada).  
7 Immunities And Criminal Proceedings (Equatorial 

Guinea v. France), Provisional Measures, [2016] II 

II.    PRIMA FACIE JURISDICTION 

The first condition for the indication of 

provisional measures of protection is that the ICJ 

must have prima facie jurisdiction to hear the 

case. Through the several case laws, the principle 

that has emerged is that for the indication of 

provisional measures, the Court need not finally 

satisfy itself that it has jurisdiction on the merits 

of the case. All that is required is that the 

provisions invoked by the applicant appear prima 

facie to afford a basis on which the jurisdiction 

of the Court might be founded.7 The Court need 

not satisfy itself in a definitive manner that it has 

jurisdiction as regards the merits of the case.8 

Therefore the applicant need not prove that the 

Court has the requisite jurisdiction to hear the 

case. It is sufficient if the applicant shows that 

there exists a reasonable basis on which the 

jurisdiction might be founded9. During the merits 

stage, the Court gives the defendant the benefit 

of the doubt on the issue of jurisdiction. 

However, in deciding whether it has jurisdiction 

to indicate provisional measures, the Court gives 

the applicant the benefit of the doubt10 

The primary test applied to determine the prima 

facie jurisdiction of the Court is the possibility 

test which was laid down in the Anglo Iranian Oil 

Company case.11 According to this test, the basic 

I.C.J. Rep.  1155, pp. 31.  
8 Ibid. 
9 Aegean Sea Continental Shelf, (Greece v. Turkey), 

Provisional Measures, [1976] I.C.J. Rep. 3, pp. 16 

(Sep. Op. Jiménez De Aréchaga). 
10 Military and Paramilitary Activities in and against 

Nicaragua (Nicaragua v. United States of America), 

Provisional Measures, [1984] I.C.J. Rep. 190, pp.207 

(Diss. Op. Schwebel). 
11 Anglo Iranian Oil Co.(United Kingdom v. Iran), 

Provisional Measures, [1951] I.C.J. Rep. 89, pp.92.  
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principle is that as long as there exists a 

possibility that the Court might have jurisdiction 

to hear the case, provisional measures may be 

indicated.12  In the Fisheries Jurisdiction Case13, 

the Hon’ble Court laid down the rule that while 

considering a request for provisional measures, 

the Court need not, finally satisfy itself that it has 

jurisdiction on the merits of the case, yet it ought 

not to act under Article 41 of the Statute if the 

absence of jurisdiction on the merits is manifest. 

Therefore it can be inferred that unless there 

exists absolutely no basis on which the Court 

may find its jurisdiction, provisional measures 

can be indicated. 

This wide test was subsequently refined so that 

there must be a reasonable possibility that the 

ICJ will have jurisdiction to hear the case.14 If a 

possible base exists, but further examination is 

required to come to any definite conclusion, that 

should be left for the merit stage.15  

III. A LINK BETWEEN THE RIGHTS 

THAT FORM THE SUBJECT OF PROCEED-

INGS AND THE PROVISIONAL MEASURES 

SOUGHT 

Provisional measures of protection are indicated 

by the ICJ in order to preserve the respective 

 
12 See J.G.Merrils, Interim Measures of Protection 

and the Substantive Jurisdiction of the International 

Court , Cambridge L.J., Vol. 36, No, 1, 86 (1977).  
13 Fisheries Jurisdiction (Federal Republic of 

Germany v. Iceland), Provisional Measures, [1972], 

I.C.J. Rep.30, 16. 
14 J.G.Merrils, Interim Measures of Protection and the 

Substantive Jurisdiction of the International Court , 

Cambridge L.J., Vol. 36, No, 1, 86 (1977). 
15Nuclear Tests (Australia v. France), Provisional 

Measures, [1973] I.C.J. Rep. 99, pp.13 (Declaration 

Nagendra Singh). 
16 Military and Paramilitary Activities in and against 

Nicaragua ( Nicaraugua v United States of America)  

rights of either party pending the decision of the 

Court.16 Therefore a link must be established 

between the alleged rights, the protection of 

which is the subject of the provisional measures 

being sought, and the subject of the proceedings 

before the Court on the merits of the case.17 The 

position of the Court is that the ‘direct link’ is 

necessary to indicate provisional measures.18 

This is because the Court, having established the 

existence of a basis on which its jurisdiction 

might be founded, ought not to indicate measures 

for the protection of any disputed rights other 

than those which might ultimately form the basis 

of a judgment in the exercise of that 

jurisdiction.19 

With respect to this requirement of a link, the 

plausibility test was evolved. While considering 

an application for the issuance for interim 

measures of protection, the ICJ need not 

determine conclusively whether the rights in 

respect of which protection is sought does in fact 

exist. The ICJ only has to determine whether the 

rights which are claimed on merits and for which 

protection is sought are plausible.20 This is in line 

with the fact that the Court cannot make 

definitive findings of fact or of imputability at the 

Merits, Judgment, [1968] I.C.J. Rep. 14 
17Application of the International Convention on the 

Elimination of all Forms of Racial Discrimination 

(Georgia v. Russian Federation), Provisional 

Measures, Order of 15 October 2008, [2008] I.C.J. 

Rep. 353, pp. 389. 
18 Fisheries Jurisdiction (U.K. v. Iceland), Interim 

Protection, Order, 1972 ICJ Rep. 16. 
19Application of the Convention on the Prevention and 

Punishment of the Crime of Genocide(Bosnia and 

Herzegovina v. Yugoslavia (Serbia and 

Montenegro)),Provisional Measures, [1993] I.C.J. 

Rep. 3 at 35. 
20 Immunities And Criminal Proceedings (Equatorial 
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stage of indication of provisional measures.21 

Therefore the applicant need only prove that the 

rights in respect of which interim measures are 

requested are indicated.  

However, the plausibility test has also been 

widely criticized. It was widely held that, in 

indicating interim measures, the Court should 

proceed on the assumption that the claimed rights 

do in fact exist and confine its inquiry to 

ascertaining whether those rights are liable to 

suffer an irreparable injury during the pendency 

of proceedings.22  Therefore it has been argued 

that the applicant need not prove that the rights 

in question are plausible.23  

IV. EXISTENCE OF A RISK OF IRRE-

PARABLE PREJUDICE  

Provisional measures indicated under Article 41 

of the Statute have as their its object to preserve 

the respective rights of the parties pending the 

decision of the Court so that irreparable prejudice 

shall not be caused to rights which are the subject 

of dispute in judicial proceedings and such 

measures are justified only if there is urgency24.  

 
Guinea v. France), Provisional Measures, 7 

December 2016, I.C.J. General List No. 163, 71.  
21 Application of the Convention on the Prevention 

and Punishment of the Crime of Genocide, (Bosnia 

And Herzegovina v. Yugoslavia (Serbia And 

Montenegro)), Provisional Measures,  [1993] I.C.J. 

Rep.3, pp. 44. 
22 Certain Activities Carried Out by Nicaragua in the 

Border Area (Costa Rica v. Nicaragua), Provisional 

Measures, [2011] I.C.J. Rep.6, pp. 35 (Sep. Op. 

Sepulveda-Amor).  
23 Certain Activities Carried Out by Nicaragua in the 

Border Area (Costa Rica v. Nicaragua), Provisional 

Measures, [2011] I.C.J. Rep.6, pp.35 (Sep. Op. 

Koroma). 
24 Land and Maritime Boundary between Cameroon 

and Nigeria, (Cameroon v. Nigeria), Provisional 

Measures, [1996] I. C. J. Rep.13, pp. 35. 

The concept of irreparable prejudice is an 

ambiguous concept that the ICJ has interpreted 

differently in different cases. On a narrow view, 

prejudice is irreparable if it cannot be adequately 

compensated for in the final judgment.25 

However, this view has not been much favoured 

in recent cases of the ICJ, which have tended to 

emphasize that Article 41 of the Statute of the 

Court26 is concerned with damage to rights which 

would be irreparable in fact as well in law.27 The 

Court now tends to recognize the violation of a 

legal right as ipso facto causing irreparable 

prejudice to the applicant.28 For instance, in the 

case of Costa Rica v. Nicaragua,29 the Hon’ble 

Court held that the mere intention of the 

respondent of occasional carrying out of certain 

harmless activities in the disputed territory would 

in itself create a risk of irreparable prejudice to 

the applicant’s claimed title to sovereignty over 

the disputed territory and the rights deriving 

therefrom. In general irreparable prejudice would 

be deemed to be caused to the rights in dispute if 

it would not be possible to restore the status quo 

ante.30 

25 Aegean Sea Continental Shelf, (Greece v. Turkey), 

Provisional Measures, [1976], I.C.J. Rep. 3, 33.  
26 Statute of the International Court of Justice, art.41, 

para.1. 
27 J.G. Merrils, Interim Measures of Protection in the 

Recent Jurisprudence of the International Court of 

Justice, 44 Int’l & Comp. L.Q. 108 (1995);  Legal 

Status of the South Eastern Territory of Greenland, 

(Norway v. Denmark), Provisional Measures, P.C.I.J. 

Ser. A/B No. 48, 289; 
28 Peter J Goldsworthy, Interim Measures of 

Protection in the International Court of Justice, 68 

AJIL 269 (1974).  
29 Certain Activities Carried Out by Nicaragua in the 

Border Area (Costa Rica v. Nicaragua), Provisional 

Measures, [2011] I.C.J. Rep.6, 75. 
30 Equatorial Guinea, 7 December 2016, I.C.J. 

General List No. 163. 
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At the stage of indication of provisional 

measures, the Court has to consider the 

circumstances drawn to its attention as requiring 

the indication of such measures but cannot make 

definitive findings either of fact or of law on the 

issues relating to the merits.31 Therefore earlier, 

the approach of the ICJ used to be that as long as 

there is a mere possibility that irreparable 

prejudice to rights may be caused, the Court may 

indicate provisional measures.32  

However, in recent times, while examining 

whether prejudice to the rights in dispute is in 

prospect, the Court has to consider both the 

probability of the event occurring and the 

consequences to be expected if it does.33 While 

the risk of irreparable harm need not be certain, 

it must be at least plausible.34 In the Passage, 

through the Great Belt Case,35 the ICJ declined 

to indicate provisional measures since the mere 

possibility of the irreparable harm alleged is not 

sufficient; however, there must be some evidence 

of the damage alleged. 

 
31 Questions of Interpretation and Application of the 

1971 Montreal Convention arising from the Aerial 

Incident at Lockerbie (Libyan Arab Jamahiriya v. 

United States of America), Provisional Measures, 

[1992] I.C.J. Rep. 114, pp. 41 
32 Nuclear Tests Case (Australia v. France) 

Provisional Measures,  [1973] I.C.J Rep. 99, 29-30. 
33 ANDREAS ZIMMERMANN, KARIN OELLERS-

FRAHM, et.al.(eds.), THE STATUTE OF THE 

INTERNATIONAL COURT OF JUSTICE: A 

COMMENTARY 939 (Oxford, United Kingdom, 

2012). 
34 Application Of The International Convention For 

The Suppression Of The Financing Of Terrorism And 

Of The International Convention On The Elimination 

Of All Forms Of Racial Discrimination (Ukraine V. 

V.    THE RISK OF IRREPARABLE PREJU-

DICE MUST BE REAL AND IMMINENT 

In order for the ICJ to indicate provisional 

measures, there must be a real and imminent risk 

that irreparable prejudice may be caused to the 

rights in dispute before the Court has given its 

final decision on the merits of the case.36 The 

indication of provisional measures is justified 

only if there is urgency in the sense that action 

prejudicial to the rights of either party is likely to 

be taken before such a final decision is given.37 

The ICJ has given a liberal interpretation to this 

condition so as to cover situations where the 

‘irreparable prejudice’ could even be months 

away, as in the case of Avena and Other Mexican 

Nationals38 where the ICJ indicated provisional 

measures to stay the execution of Mexican 

Nationals even though no dates had been fixed 

for any executions and the risk of execution was 

weeks if not months away. 

When the events which prompted the request for 

provisional measures had occurred or were 

occurring, the Court only need satisfy itself that 

interim protection was needed in order to prevent 

Russian Federation) Provisional Measures, [2017] 

I.C.J. Rep. 104. 
35 Passage through the Great Belt (Finland v. 

Denmark), Provisional Measures, [1991] I.C.J. Rep. 

12, 29.  
36 Questions relating to the Seizure and Detention of 

Certain Documents and Data (Timor-Leste v. 

Australia), Provisional Measures, [2014] I.C.J. 

Rep.154, pp. 32. 
37 Passage through the Great Belt (Finland v. 

Denmark), Provisional Measures, [1991] I.C.J. Rep. 

12, 23.  
38 Avena and Other Mexican Nationals (Mexico v. 

United States of America),Provisional Measures 

[2003], 1.C. J. Rep.77 
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irreparable damage since the condition of 

urgency is satisfied.39 Similarly, in cases of on- 

going and continuous violations of the right in 

dispute, there would exist an imminent threat of 

irreparable prejudice to the right in question.40 

VI. CONCLUSION 

For the indication of provisional measures of 

protection, the Court prima facie must have 

jurisdiction to hear the case. This condition 

appears to incorporate the two major points of 

conflict that arise in the awarding of interim 

measures of protection. The conflict lies between 

the respect for the sovereignty of States and the 

urgent nature of the matter. Since respect for the 

sovereignty of nations is one of the core 

principles of international law, the ICJ has no 

jurisdiction to adjudicate a dispute unless the 

parties to the dispute have given consent to 

submit such a dispute to the ICJ. It follows from 

this that if the Court has no jurisdiction to hear 

the case, then it cannot indicate provisional 

measures in that case. In cases where the 

jurisdiction of the Court is contested, the Court 

must necessarily hear both sides on the matter, 

examine the evidence and come to a decision. 

However, such a process is time-consuming and 

conflicts with the urgent need for the immediate 

indication of interim measures to prevent 

irreparable harm. Therefore, by way of a 

compromise, the pre-condition for the indication 

of provisional measures has been limited to a 

showing of prima facie jurisdiction of the Court. 

 
39 Supra note 32. 
40 Ukraine, 19 April 2017, I.C.J. General List No. 166, 

Therefore, it has been made a requirement that 

there must be a risk of irreparable prejudice being 

caused to the rights which are the subject of 

proceedings and further, such a risk must be real 

and imminent. This narrows down the scope of 

the powers of the Court to indicate provisional 

measures of protection to cases of utter necessity. 

The exercise of this power of the Court has 

acquired a great deal of importance, particularly 

with respect to human rights issues where the 

lives of people are at stake.  

The requirements of a showing of prima facie 

jurisdiction and the link between the rights and 

the provisional measures related to the legal 

structure within which the ICJ may exercise its 

power to indicate provisional measures of 

protection. These are legal pre-requisites that 

must be satisfied for the ICJ to exercise its power 

under Article 41 of the Statute. The last two 

requirements, of the existence of a real risk of 

irreparable prejudice being caused to the rights 

under dispute and the imminence of such a risk, 

belong to the discretionary power that the Court 

must exercise in accordance with established 

principles to determine whether the indication of 

provisional measures is required or not. 

***** 

81.  


