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ABSTRACT 

The law enacted in Indien in 1994 to simplify organ donation and transplants was named 

the Transplantation of Human Organ Law (THO). In general, brain death was regarded 

as a death type, making organ sales an offense to be punished. In addition to undertaking 

kidney transplantation, other solid organ transplantation such as the liver, heart, lungs and 

pancreas can also be started by accepting brain death. The August commissions developed 

a definition of a person's death point consistent with the legitimate purchase from cadavers 

of functioning essential organs. Some of the difficulties of the regulations on dead donors 

are investigated. A major supply of kidneys are living donors and legislation to safeguard 

them. The noble idea of altruism erodes financial incentives and other incentives to 

contribute, but should these be illegitimate? But the scarcity of organ remains an 

international problem that has to be dealt with at the highest possible level, even though 

medical, pharmacological and operative procedures have evolved. Medical ethics, religion 

and society's conduct and beliefs are included in this particular field. The organ trafficking, 

payments for organs and the delicate balance between the benefits to the receiver and 

potential damage to the donor and others are major ethical problems which demand violent 

action. Definition of death and especially brain death are a key problem in organ 

transplantation. The inherent inclination of a certain society to make organ donations is 

another important critical element. We shall address in the review below the several 

problems facing donating organs internationally, notably in Israel, and possible strategies 

for overcoming this problem. 

Keywords: Transplantation of Human Organ Law, Legitimate Purchase, Medical ethics, 

religion and society's conduct and beliefs, cadavers. 

 

I. INTRODUCTION 

Organ transplantation is characterized as organ 

transplant from one body to another. The 

individual giving the organ is termed the 

 
1 Author is an Assistant Professor at SNIL, SOL University, India. 
2 Author is an LLM student at KIIT University, India. 

receiver, while the recipient is called the donor. 

Organ transplantation is done to replace the 

damaged organ of the recipient with the donor's 

functional organ so that the recipient is able to 
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function properly. Organ transplantation is an 

asset to healthcare since it helps to save the lives 

of people who might otherwise have perished. 

Human organ transplantation is very necessary. 

In reality, the quantity of transplantable organs is 

much above necessity. The lack of organs can be 

caused by many factors. The most prevalent 

explanation is maybe because individuals are 

reluctant to give organs. There are also other 

reasons: for example, doctors may fail to ask 

family members to agree to donate organs after 

their loved one dies. In other situations, people 

who are able to act on such desires may not be 

aware of the deceased's desire to donate his or her 

organs.  

Three primary legislative systems now govern 

organ donation around the world. The United 

Kingdom has opting-in systems alongside a 

variety of European countries, including 

Germany and Greece, Canada, Australia and 

New Zealand. This means that an individual 

legally owned by the body can allow organ and 

tissue removal. In practice, contribution from the 

deceased's next relative is generally asked. Other 

nations, like Austria, Belgium and Singapore, 

have adopted opt-out procedures or presumptive 

consent schemes that assume that, in advance of 

their death, persons have given their organs 

authorization to provide, unless otherwise 

specified. Despite the THO Act, trade in India 

has not halted and the number of dead donors has 

not risen in order to cope with organ shortages.3 

Never before has the notion of brain death been 

 
3 Karnataka's unabating kidney trade, Frontline 

2021;05;09. 
4 Gazette - Transplantation of Human Organs 

Rules. 1995. (GSR NO. 51(E), dr 4-2-1995) [As 

pushed or extensively promoted. The veil of legal 

power in the Authorisation Committee now 

covers most unrelated transplants. There are just 

a few death contributions owing to the efforts of 

a few NGOs or hospitals that devote themselves 

highly to the cause. Recently, public and media 

criticism has been filed against the government, 

and some legislation in the form of a Gazette has 

been introduced to limit unlawful unconnected 

contribution activities and attempted to bridge 

the gap with the THO Act.4 The failure of the 

THO legislation was largely down to the manner 

that authorities and hospitals perceived it and 

executed it.  

II. LEGAL ASPECTS 

Organ transplantation is heavily controlled in 

nations with established transplant programs. 

The donation of organs, including legal, medical 

and social problems relating to organ 

procurement, without remuneration, for 

transplantation is of particular importance. Many 

of these problems are resolved in organ registers 

where individuals decide to donate. Donors can 

specify which organs they are ready to contribute 

after death through such registrations. If an organ 

donor is a registered person, then an identity card 

(e.g. driver's licence) can show if he or she is a 

person who authorizes organ acquisition after the 

person is deceased. In the absence of legal 

consent as an organ donor, the procurement 

representatives must confer with the family to 

amended vide GSR 571(E), dt31-7-2008] [cited 2008 

Jul] Available from: http://wwwmedindianet/india 

n_health_act/The-Transplantation-of-Human-Organ-

Rules-1995-Definitions.htm. 
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acquire authorisation from the deceased 

individual to collect organs.  

Recently, the Court in Delhi called for an exempt 

customs dialysis kit to facilitate the process of 

renal transplants and to prevent illicit kidney 

transplants. A public interest lawsuit (PIL) has 

been brought before the Delhi Court. The 

government also requested that the donation 

program on eye camps be initiated and the 

Human Organ Transplantation Act 1994 

reviewed. However, for various circumstances 

he was requested to file a new petition.  

On the day before the World Kidney Day, a topic 

of debate before the Delhi High Court was 

discussed with the recommendations of the High 

Court-appointed Transplant of Human Organs 

Review Committee which is pending 

implementation by the Health Ministry for three 

years. 

The Supreme Court attorney, says Sanjay Ghosh, 

The unlawful acquisition of an organ might take 

place in a life and death scenario since it is more 

necessary for the patient to survive than comply 

with the law. 

The Secretary of the Indian Nephrology 

Association in Lucknow, R.K. Sharma, notes that 

the government considers second degree family 

members for organ donation.  

While the legislation is excellent, it may be 

unrelated professional donors who can easily 

provide organs and so make a new rule a double-

edged sword. 

Sardar Amjad Ali, a high court lawyer in 

Calcutta, says that the aim of the Act to restrict 

trade in kidneys has failed. Ali says that a 

transplant must be approved by an approval 

committee for a non-relative donating a kidney 

but the surveillance was unpleasant and led to a 

booming national kidney scam.  

In addition to a written statement, Joymalya 

Bagchi, a lawyer with the high court in Calcutta, 

said that a video with a person's agreement might 

be recorded during the donation to prevent 

additional legal difficulties. In the present 

negotiations, there is a lack of openness, which 

means that the law is breached, he claims. 

However, the Medical Brotherhood thinks the 

regulation is too strict to be legal transplantation.  

The administration is now discussing the 

possibility of revising the Human Organ 

Transplantation Act. Among the amendments 

discussed, there is a compulsory statement that 

all hospital ICUs are brain dead to assist solve a 

country's organ scarcity. 

In its decision dated 6.9.2004 the Hon'ble High 

Court in Delhi set up a Committee to review the 

terms of the Human Organ Transplantation Law 

of 1994 and human organ transplantation rules of 

1995. On 25.5.2005 the report was presented. On 

18 May 2007 a national consultation was held 

and in the second half of August 2007, the report 

was submitted. The suggested modifications 

needed modifications in the Human Organ 

Transplantation Act of 1994 and the rules laid out 

therein. These modifications are aimed at 

facilitating genuine cases, enhancing openness of 

transplant procedures and providing for 

disciplinary sanctions for breach of law.  
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The following modifications were recommended 

as far as the Act is concerned: 

➢ The Union territories should be empowered 

to have their own authority instead of DGHS 

and/or Additional DGs, in particular the 

Delhi NCT Government; (Hospitals). 

➢ To make the punishment of the offenders 

from committing the crime harsh and 

recognizable under the Act by the illegally 

transplanting actions. 

➢ Registering organ removal centers and 

brain-strain dead patients, instead of 

registering transplantation centres. Register 

organ harvesting centers. 

The government thus intended to provide 

incentives to the donor family to promote organ 

donation, such as lifelong free medical check-up 

and treatment in the hospital where the organ was 

donated. Furthermore, a three year bespoke life 

insurance policy for Rs2 lakh with a one-off 

payment to be paid for mortality by the recipient 

and preferential standing in a waiting list of the 

organ transplant if a donor's next-kin wants a 

transplant in future.Some modifications in the 

Human Organ Transplants Act, such as the 

notification of the brain to family, legal processes 

are necessary to compel ICU personnel to 

propose donating organs and to obtain their 

approval for donations. To promote more brain 

death cadaver donation. In medico-legal 

instances the treatment of "post mortem" should 

be made feasible simultaneously with the 

operation "organ retrieval." The transfer of 

patient from one hospital into another for the post 

mortem donation causes family members to 

become highly distressed emotionally and slows  

the corpse transfer procedure.  

III. POSITION OF WHO IN ORGAN TRAN-

SPLANTATION 

A new era in Indian medicine was marked by the 

passage of the human organ transplant law. This 

law was written in the same way as the United 

Kingdom Transplantation Act. The substance of 

this law was triple: 

1. Accepting brain death as a definition of death 

as well. 

2. Stop trade in organ Commercial 

3. To identify a relative who can give organs 

without governmental approval (father, mother, 

brother, sister, child, daughter and wife). 

Organ transplant legislation does not allow 

money between the donor and the recipient to be 

exchanged. The unrelated donor must submit a 

notification of the organ out of compassion to a 

magistrate in court, according to the Act. The 

donor has to be tested before the actual transplant 

is carried out. The Authorisation Committee 

established to guarantee that all relevant papers 

have been submitted in accordance with the Act. 

If money in the transaction is proven to be 

exchanged, both the beneficiary and the donor 

are deemed primary offenders under the law.  

Organ sales are prohibited under the Indian 

legislation and so no foreigner can get a local 

donor. Organ transplantation legislation in India 

is highly tight, and the penalty for organ 

trafficking is substantial as well.  

In the United States, high demand and inadequate 

supply of kidneys have increased throughout the 
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years. Many patients were sent to transplant 

surgery overseas. The markets have been weakly 

regulated in a few nations like India, Iran, China, 

Pakistan, Philippines, Brazil, Turkey, Moldova, 

Ukraine, Russia, Bulgaria and Romania, among 

others.  

In its declaration on the sale of organs, the World 

Health Organization (WHOM) plainly declares, 

"The human body and its portions cannot be the 

object of trade transactions, but breaches the 

Universal Declaration of Human Derechos as 

well as a constitution. Consequently, money 

should be illegal to give or receive for organs." 

"If you have cause to suspect that the bodies 

involved have been the subject of trade 

transactions," the WHO recommends to doctors 

that they not transplant organ.5  

More recent events in Istanbul brought together 

leaders of the global transplant community to 

address the increasing trade and transplant 

tourism in transplant donation. It described 

"transplant marketing" as a policy or practice in 

which an organ is regarded as a commodity, even 

whether it is purchased, sold or utilized to earn 

profit.6 In a Lancet editorial, it states that "the 

achievement of transplantation as life-saving 

therapy does not need, nor does it warrant the 

victimisation of the impoverished world as a 

supply of organ to the affluent."7 

 
5 Available from: http://www.who/int/ethics/topics 

/transplantation_guiding_principles/en/index1.html. 
6 The Declaration of Istanbul on Organ Trafficking 

and Transplant Tourism. International Summit on 

Transplant Tourism and Organ Trafficking. Clin J Am 

Soc Nephrol. 2008; 3:1227–31.  
7 The Lancet, Volume 372, Issue 9632, Pages 5 - 6, 5 

IV. CONCLUSION 

Although the THO legislation was established 15 

years ago, the trade in organs has not been 

reduced or the decease's organ shortage program 

promoted. There is a growing global gap between 

the amount of organs available and the number 

of individuals waiting for a kidney transplant. In 

nations where a significant part of the population 

is below the poverty line, with weak regulatory 

boards, the strong demand for organs has led to 

its commodification. Many international 

organisations have been shouting about the 

ensuing transplant tourism. In India, because of 

the amount of fatal road accidents, the potential 

for the deadly gift is enormous and this pool still 

remains to be used. Few hospitals and NGOs 

around the country have demonstrated that dead 

donations are a viable alternative.8 The ethics of 

donating kidneys have major social implications 

as they are the basis for resolving many disputes 

in emerging regenerative technologies. No other 

medical profession has brought up so many 

ethical, moral, legal and societal questions as 

organ transplants. The very phrase 

transplantation is at present likely to evoke a 

picture of murky and hazardous Indian affairs. 

The first step is complete openness on the side of 

the medical sector and open, public discourse 

about related topics if we want to change the 

situation. Medical practitioners need to establish 

ethical rules for offenders and take action. 

July 2008. Organ trafficking and transplant tourism 

and commercialism: the Declaration of Istanbul. 
8 Organ Transplantation: Meanings and Realities. 

Edited by Youngner, Stuart J., Stuart J., Fox, Renee 

C., and O'Connell, Laurence J., eds., University of 

Wisconsin Press, 1996. Ethics of organ 

transplantation-Sanjay Nagral. 
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Common people's representatives must be 

included in the committees that supervise such 

operations. We must restore organ transplants to 

where they actually belong – not as an example 

of everything that is an ethical and commercial 

one, but as a contemporary medical innovation 

that allows one person to give a gift of life to 

another.  

***** 


