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I. ABSTRACT 

According to the Berne Convention, copyright protection should not be subjected to any procedural 

requirements. But nonetheless, the said protection which is provided will be enhanced if in case certain 

formalities, which include publication and registration, are followed. Publication, amongst these, is a very 

important aspect of copyright protection as, according to Indian Copyright Act, copyright protection begins 

from the date of publication. However, the definition of publication provided under the Copyright Act is vague 

and it opens up a Pandora’s box when we try to apply the said definition to certain categories of work. Against 

this background, this article aims to demystify the necessity of publication for copyright protection, while also 

pointing out nuances in the current copyright regime in relation to publication. The author concludes the 

article by opining a possible solution for the way ahead. 

II. INTRODUCTION 

The famous I have a dream speech by Martin Luther King gave rise to an interesting case, whereby the court 

had to decide if, after the delivery of the said speech, there was a publication. On one hand, it was argued that 

there was no publication. On the other, it was argued that there was publication because it was made publicly 

and it was also argued that the said publication is not entitled for any statutory protection because he has 

published it without fulfilling any formalities for copyright protection, which would include affixing a 

copyright notice. But the court has said that mere performance of a work, such as delivery of a speech, is not a 

publication. The court has held that the speech made in the said case was only a limited publication, which did 

not deprive Martin Luther King of his Statutory Protection.
2
 This brings up two issues – What is a publication 

and what is its importance for copyright protection? 

Copyright basically is a bundle of rights given by the law to the authors or creators of literary, dramatic,  
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musical and artistic works and the producers of cinematograph films and sound recordings.
3
 Copyright gives 

the author exclusive rights to perform certain acts which are mentioned in Section 14 of the Copyright Act. This 

protection would start from the date of publication.
4
 

III. MEANING OF PUBLICATION 

The requirement of publication brings us the importance of the same. Copyright protection is not to be 

subjected to any formalities, which includes publication and registration.
5
Initially in the US there was a 

necessity of notice that is to be given to claim compensation for copyright infringement. They needed to say 

that the subject matter is protected under Copyright. But later this was removed as the Berne Convention has 

said that there must be no formalities that are to be fixed for one to claim his copyright protection.
6
 Further 

through an amendment in 1975 the US has said that protection would be there with the author from the moment 

of their creation, rather than publication.
7
 But in India, the statutory protection would only start from the date of 

publication and not from the date of creation.
8
 

Even though the protection is not subject to any formalities, there could be enhanced protection if the said 

formalities are followed. For instance, registration of a copyright would be prima facie evidence of the 

particulars mentioned therein and it shall be admissible in evidence in all courts without further proof or 

production of the original.
9
 The necessity of publication is discussed in the later part of the article. 

Publication can be defined as the reproduction of a work in tangible form and the general distribution of the 

copies of the work to the public through which it can be read or otherwise visually perceived. According to the 

Indian Copyright Act, publication means making the work available to the public by issuing the copies or by 

communicating the work to the public.
10

It can also be construed to mean a work which is “publicly 

exhibited”.
11

 It is to be noted that publication with relation to copyright would differ from publication with 

relation to other laws.
12

 It would also differ from other intellectual property rights.
13

 

However, a work shall not be deemed to be published or performed in public if the author/owner of the said  
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work has not agreed to the same.
14

 The same is reflected in the Berne Convention wherein it is said that 

published works would mean works published with the consent of their authors and by satisfying the needs of 

the public.
15

 

IV. NECESSITY OF PUBLICATION FOR COPYRIGHT PROTECTION 

In general, while deciding if there was any fair use of a work, courts look for the nature of the 

work.
16

Publication would be a very important factor in deciding the nature of the work as the scope of fair use 

is narrower for unpublished works.
17

 But in case it is published then the author’s right to control the first public 

appearance of his work will outweigh a claim of fair use.
18

 

The procedure for registration of Copyright over a work would also depend on the fact as to whether the work 

is published or not. If in case the work is published then 3 copies are to be sent for registration. But if in case it 

is unpublished, two copies would be enough or extracts of the unpublished work can be sent and they can ask 

for return of the same.
19

 If later on the registered unpublished work is to be published then necessary fees is to 

be paid. 

Remedies available for infringement would depend on the fact whether it is published or not. Under the Indian 

Copyright Regime, innocence is no defence to a charge of infringement of copyright.
20

 But if in case there is an 

innocent infringement then relief would vary.
21

 In such cases, the remedy would be through an injunction in 

respect of the infringement and a decree for the whole or part of the profits made by publishing such 

document.
22

 Publication would be a very important aspect here as one cannot claim the innocent infringement if 

in case there is a Copyright Notice that is made visible on the published copies of the work.
23

Further if there is 

no general publication then there could be no claim of innocent infringement.
24

 

Common Law Copyrights would depend on publication. Copyright is basically a balance between public and 

private rights.
25

 Consequently, an author's interest in privacy may justify his perpetual common-law copyright 
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in unpublished works. But if he chooses to give up the privacy and if he wishes to exploit his work by 

publishing it, the balance of interests would shift in favour of the more limited statutory copyright protection.
26

 

Similarly, an author of an unpublished work has a common law right to control the first publication of that work 

but the author does not have a common law right to control reproduction following the first publication of the 

work.
27

 This would also mean that, if I disclose my work to a particular person on a condition of secrecy, then 

the one is bound not to disclose same. If he discloses the same, my copyright is infringed. The said duty of non-

disclosure is both a legal and equitable duty.
28

 

In India, an author has a right to issue copies of the work to the public if the said work is not already 

published.
29

The author can only sell those copies which are not sold already.
30

This brings us to the Doctrine of 

First sale. Once a copyright owner has allowed copies of his work to be published, he or she cannot 

subsequently use the public issue right to control further dealings in those particular copies and the buyer can 

chose to sell the same as he wishes.
31

 So on first sale of the work, the author exhausts his right to control the 

work.  

Damages that are given for unpublished works would vary from the damages that are paid for published 

works.
32

In US, if in case the work is registered within 3 months of its publication then the amount that is 

claimed would be higher than normal.
33

 

Date of publication attracts importance as, if a work is published before 21 January 1958, then the previous act 

i.e, The Indian Copyright Act, 1914, will be applied. The period of protection would start from the date of 

publication and in general, the term of protection would start from the beginning of the calendar year next 

following the year in which the work is first published.
34

The date of publication is important also because in the 

Superman Case it was said that the date of publication decides the question as to whether the author or the heirs 

can terminate the contract and renegotiate the same for a better price.
35

 

Place of publication of the book also attracts importance as, if in case the book is not published in India then it 

would not have protection in India if the author is not an Indian Citizen. An exception to the above rule is given  
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in Sections 40, 41.
36

 

Place of publication is also important as, if in case a work is copyrightable in the country of original publication 

and it is not copyrightable in India, then Indian law does not recognize that work as being copyrightable even 

though the book was originally published in a member nation of Berne Convention. For instance, if a country 

follows the “sweat of the brow” doctrine and if a work is originally published there and even though it is 

copyrightable there, it is not copyrightable in India as we don’t recognize the “sweat of the brow”.
37

 

V. CONCLUSION 

The importance of publication is discussed above. Even after having such an important role to play in deciding 

the copyright protection, the term publication is very vague. It can have different meanings for different 

purposes.
38

 

As discussed in the beginning, when Martin Luther King made his famous speech, the court didn’t consider it to 

be a publication.
39

 In law itself, the term publication would differ when we consider defamation and when we 

consider copyright. If a song is available for downloading from a web site, it will be considered “published”.
40

 

But if in case songs are made available over the Internet through an on-line file-sharing network they are not 

considered to be published.
41

 Even if we go by the literal definition that our act gives us, which says that there 

would be publication when work is communicated to public, the question still remains as to whether if in case I 

exhibit the work to 10 people, would it constitute a publication? Hence there is surely a need to find a definition 

which would apply effectively and which would not cause any ambiguity. Such a definition should be in a way 

that would apply aptly to all subject matters of copyright. 
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