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ABSTRACT 

Disability is a vulnerable group in developing countries. India is one of the developing 

countries and has the largest population next to China. In India, we can see most feebler 

sections appear, particularly unsound mind persons or mentally ill persons. They are 

always kept in a corner and face discrimination in all the sectors. They are invisible, and 

no one gives value to them. They are excluded in every area, such as politically, socially, 

economically, legally even sexually also. They do not have the right to marry, adoption, 

and the right to reproduction. Even the legal system is also not protecting them. In this 

article, the author describes the various factors connecting to sexuality. 
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I. INTRODUCTION 

The majority of abled people can live without 

any once support and assistance but the disabled 

need assistance. Mental illness has increased 

vulnerability to a broad range of family issues, 

societal issues, and legal issues. Compared with 

others, these issues are less likely to be sought 

out. They lack awareness of the legal system and 

their rights, and even their family members are 

also not aware of legal rights. Rural areas do not 

know about civil and fundamental freedoms, how 

to claim and how to get compensation. They have 

a lack of knowledge about available resources 

and supports. 

Moreover, the laws relating to mental illness or 

unsound mind are not uniform and vary from 

 
1 Author is a PhD. Scholar at School of Law, Galgotias University, India. 
2 Author is a Professor at School of Law, Galgotias University, India. 

country to country based on their political, 

cultural, and religious aspects. Moreover, various 

laws in India like marital laws, adoption laws, 

reproductive laws, even though family laws also 

do not support them. This article discusses 

multiple laws connecting to this peer group and 

the various obstacles. 

Legal Protection 

Indian Legal Systems alludes to the arrangement 

of law usable in India. In ancient times, there was 

a particular custom of the law, which had a 

generally autonomous school of lawful 

hypothesis and practice. Law as an issue of strict 

solutions and philosophical talk has a famous 

history in India. Moreover, Indian society from 

ancient times is humanitarian; love, empathy, 

and sympathy for the poor and needy and 
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considering them as fellowmen was an inherent 

characteristic predominant in this society. From 

the pre-constitutional era, the Britishers 

translated and rephrased and administrated the 

personal laws on marriage, divorce, succession 

or inheritance on religious lines only. However, 

after independence became an argument because 

of the poor and unsound mind persons not 

enjoying all the rights equivalent to others 

A. Constitution Of India 

Constitutional Rights for Unsound mind 

persons: 

The Unsound mind person can avail all the 

fundamental rights guaranteed to an ordinary 

citizen by the Constitution of India. Article 15 

states that the right against discrimination can be 

available to the cognitively disabled, with equal 

opportunities like sound persons to prosper in 

life. Article 21 of the Constitution of India deals 

with the right to life and personal liberty. Health 

is automatically associated with this. The same is 

that the right to health flows directly from right 

to life. Apart from this, The right to marry is also 

a part of the right to life mentioned in Article 21. 

The right to marry is universal and available to 

everyone irrespective of gender, religion and 

disability (whether a sound mind or unsound 

mind). The constitution of India does not reflect 

separately the right to adopt, but it should include 

in Article 21. 

B. Family Laws: Hindu Laws 

Why the Unsound Mind Person Unfit for 

Marriage? 

 
3 THE HINDU MARRIAGE ACT, 1955 
4"The Hindu Marriage Act, 1955". 

The Hindu law comprises various conditions 

necessary for a marriage to be valid. To know 

why unsound mind persons are unfit for 

marriage, it is essential to observe all the 

conditions which make the marriage valid under 

Hindu law. The Hindu Marriage Act's Section 5 

addresses lawful Hindu marriage requirements. 

The following conditions are satisfied according 

to the Hindu Marriage Act,1955 then a Hindu 

marriage can be solemnised between two 

Hindus:3 

• At marriage time, neither partner must 

have a living spouse. 

• At the time of the marriage, the 

bridegroom must have the age of 21 

years, and the bride have the age of 18 

years. 

• Unless each party's custom or use allows 

for a marriage between them, the parties 

are not within the limits of a restricted 

relationship. 

• Unless each party's custom or use allows 

for marriage in two of these people, they 

are not sapindas of each other. 

• This clause (ii) of section 5 discusses 

mental disease or illness in the following 

ways the other conditions for the lawful 

marriage4: 

• Neither party at the time of the marriage: 

• Because of their insanity or the mind's 

unsoundness, they should be unable to 

give legal consent. 

2021. Indiankanoon.Org. 
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• Should have a mental condition of such 

a nature or severity that it renders them 

unfit for marriage and childbirth or 

procreation. 

• They should have been suffering from 

periodic fits of insanity. 

If any of these elements are not met, the marriage 

is voidable and may be terminated by the affected 

spouse in court, as per Section 12 of the Act. 

Thus, observing all the conditions essential for 

Hindu marriage, it can be established that a 

person with an unsound mind will not give legal 

consent to marriage. The mental disorder, if 

severe, will prevent the women from rendering 

marriage and also for procreation 

As discussed above, the mentally ill person is not 

enjoying the rights mentioned in our Indian 

Constitution according to article 21, right to life 

and liberty. They do not have any freedom and 

life like others. 

II.     WHY THE UNSOUND MIND IS A 

GROUND FOR DIVORCE? 

The Hindu Marriage Act of 1955 established a 

clause relating to the concept of divorce. Divorce 

is defined as the dissolution of marriage 

according to the Hindu Marriage Act. The 

marriage must be surrounded by every 

precaution for the reason provided by the 

legislation for the good of society. Only in 

extreme cases is divorce permissible; otherwise, 

other options are available5. There are various 

 
5Mall, Praveen Kumar. "THE CHANGING 

PERSPECTIVE OF DIVORCE UNDER HINDU 

LAW."(2018). 
6Rahman, Md. "Protection of Right to Divorce for 

grounds of divorce as specified under the Hindu 

Marriage Act of 1955, which are as follows: 

• Adultery 

• Cruelty 

• Desertion 

• Conversion 

• Insanity 

• Leprosy 

• Renunciation 

• Presumption of death 

• Venereal disease 

Thus, among all these grounds, insanity or 

unsoundness of mind is the ground for the 

divorce6. Two requirements must be fulfilled for 

insanity to be the essential ground for the 

divorce. These requirements are as follows: 

• The respondent has had mental illness 

for a long time. 

• The respondent has been dealing with a 

severe condition of such a nature and 

severity that the petitioner cannot 

reasonably expect to live with him. 

As can be seen from the case of Vinita Saxena vs 

Pankaj Pandit7, The petitioner filed a divorce 

petition against the respondent claiming that he 

had Paranoid Schizophrenia, which comes in the 

category of a mental disorder. After her marriage, 

she learned about them. The court, in this case, 

grants the divorce due to the husband's insanity. 

However, various mental diseases developed 

according to the population and technology in 

Hindu Woman." India Law eJournal 15, no. 58 

(2019). 
7 AIR 2005 Delhi 243 
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recent eras. Mental illnesses are complicated to 

diagnose, undertreated, and underestimated. So 

we cannot say mental illness comes under 

permanent condition. On this basis giving 

divorce is unbiased. 

III. HINDU ADOPTION AND 

MAINTENANCE ACT 

Why Can Unsound Mind Person Not Take 

adoption? 

The Hindu adoption and maintenance Act, 1956 

delivers the eligibility criteria for both Hindu 

males and female Hindu to take the adoption. 

Only Hindus are eligible to adopt and meet 

specific requirements per this Act. No adoption 

will be lawful unless it meets the following 

prerequisites, according to the provisions of this 

Act: 

• The adopting individual should have 

both the competence and the legal right 

to do so. 

• The person who is adopting should be 

capable of doing so. 

• The individual who is adopted must be 

capable of being adopted 

A Male Hindu's Eligibility for adoption 

For a male Hindu, two criteria's must be met for 

the adoption of either a son a daughter: 

• He should be of sound mind 

• He should not be a minor  

If he has a surviving wife, he cannot adopt a kid 

without her agreement unless she has entirely 

 
8 1979 All LJ 1333 

abandoned the world, stopped being a Hindu, or 

pronounced insane by a superior court. As 

established in the case of Babubarelal v.  Gulzari 

Devi8 , it is held that the individual considering 

adoption must not be insane or psychotic; he 

must have sufficient mental capacity to 

comprehend the nature of the Act and the legal 

consequences of adoption. There is a probability 

that a person of unsound mind will be unable to 

understand the ramifications and legal 

implications of their acts. Hence, only an 

individual of sound mind will be able to adopt. 

Female Hindus Adoption Eligibility 

The following are the specific criteria for a Hindu 

woman to adopt a son or daughter: 

• The Hindu woman must be mentally well 

or of sound mind. 

• Hindu women should not be considered 

minors. 

• An adoption is an option for Hindu 

women who are not married. 

In the instance of a married woman whose 

marriage has been severed and whose husband 

has died, or has abandoned the world, or has 

renounced to be a Hindu, or has been certified 

insane or of unsound mind by a competent court. 

Also, it gave restricted power earlier, but this 

deficiency was also further removed by Personal 

Laws Amendment Act. This was applied as Act 

30 of 2010. This amendment provided that a 

Hindu woman of sound mind and is not a minor 

has the legal right to adopt a son or daughter. 

Also, suppose such a female has a living spouse. 
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In that case, she may not adopt without his 

agreement unless he has completely and 

abandoned the world, or has stopped to be a 

Hindu, or has been proclaimed by a court of 

competent jurisdiction to being an insane or an 

unsound mind. Thus, the soundness of mind is an 

essential element for adoption.  

As held in the case of Vijay Lakshmana v. BT 

Shanker9 , it was held by the Hon'ble Supreme 

Court, for adoption, a widow does not need the 

consent of a co-widow. 

 As held in the case of Krushna ChandraSahu 

and Anr. v. Pradipata Das10 , where the 

disabilities for the valid adoption have not been 

established in the wife, namely renunciation, 

unsound mind, and conversion, it is necessary 

that for the valid adoption the consent must be 

obtained from the wife. Even if adoption is taken 

under without permission, it will be invalid as 

there will be then the non-compliance of the 

essential criteria or the requirements as 

mentioned in the proviso of Section 7 of this Act. 

Thus, according to the conditions of valid 

adoption, a person has to be of sound mind to 

take adoption. Therefore, a person of unsound 

mind cannot take adoption as it is equally 

necessary for the person, whether it's a Hindu 

male or female, who is adopting a child, being 

sane or of a sound mind. 

As discussed above, in every area, they will be 

discriminated against. Mental illness or an 

unsound mind is not a curse, it is just a disease, 

and proper medication is curable also. But in 

every area, even in legislations also. 

 
9 Appeal (civil) 5473  of  1998 

IV. THE DISSOLUTION OF MUSLIM 

MARRIAGE ACT, 1959 

What is the Position of Unsound Mind in the 

Muslim Marriage Act? 

As per the Muslim marriage act, the parties of the 

marriage have to be in sound mind. This also 

means that the Muslim marriage considered that 

the person of unsound mind cannot enter into a 

contract and also the consent of such person 

would be considered as no consent. According to 

the Muslim marriage law, there are two types of 

unsoundness of mind. The first is idiocy. This 

means that the person is in an incomplete state of 

unsound mind. A person who is in a state of 

idiocy or state of complete unsoundness is not 

capable to enter into a contract. The other type of 

unsoundness in the Muslim marriage act is 

lunacy. Lunacy means that the person is having a 

curable mental disease. In this case, the person 

can enter into a contract when the person is not 

in a state of lunacy. This means that when the 

lunacy person is in a state of sound mind and is 

behaving like a sane person then the person can 

enter into a contract. This can also mean that 

because as per the Muslim marriage act the 

marriage is a contract the person who is in a state 

of idiocy cannot enter into a contract of marriage 

but on the other hand, if the person is in the state 

of lunacy then that person is capable to enter into 

a contract. On the other hand, the Muslim 

marriage act also provides that if the person is in 

a state of unsound mind the guardian of such 

person if entered into the contract of marriage on 

behalf of that person, then such contract is 

10 AIR 1982 Ori 114 
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considered to be a valid contract of marriage. 

Also, then the marriage is considered a valid 

marriage. In the case where the dissolution of the 

marriage has to happen a Muslim wife as per the 

dissolution of Muslim marriages act can apply 

for the dissolution of the marriage if the husband 

of the wife is in a state of insane for 2 years. This 

means that the position of the unsound mind in 

the dissolution of the Muslim marriage act and 

the Muslim marriage act is different. This is 

because the person who is of unsound mind can 

enter into a contract if the guardian has entered 

into a contract on their behalf but not themselves. 

On the other hand, the position of the state of 

husband if is of insane for 2 years then the 

marriage can be dissolved. 

As discussed above mental illness prevailing 

within the society can lead to a denial of their 

rights. Providing early and adequate treatment 

can considerably reduce. 

V.    REPRODUCTIVE RIGHTS 

The Medical Termination of Pregnancy Act, 

1971 

Section 3 of the MTP Act, 1971 allows abortion 

if a pregnant women's life is in danger or serious 

injury to physical or mental health or a pregnancy 

happened to a lunatic woman with illegal 

intercourse or where the child has substantial risk 

if born from disabilities and deformities.11 

According to the MTP Act, abortions only can do 

or facilitate up to 20 weeks of pregnancy. 

However, in recent years there have been many 

cases of women looking for abortions beyond 20 

 
11  The Medical Termination Act, 1971 

weeks due to foetal abnormalities that in many 

cases can only be detected after 20 weeks, as well 

as in cases of rape—moreover detection of 

mental ability and mind development difficult in 

that stage.  

VI. CONCLUSION 

Significant lawful arrangements concerning 

Mental illness or unsound mind in the Indian 

general set of laws have been discussed. As most 

of the rules were either outlined during the 

pioneer time frame or their starting point can be 

followed to the period, British impact is 

unmistakably noticeable. Laws concerning 

mental illness are at the intersection as many of 

them are under-correction to carry their 

agreement with the UNCRPD-2006. Primary 

liberty activists are squeezing for the legitimate 

ability to mental illness in outright terms, while 

therapists support holding arrangements for 

compulsory hospitalisation in uncommon 

conditions. It should be accentuated that a 

definitive point of any lawful understanding 

ought to be the government assistance of the 

mental illness and the general public on the loose. 

***** 


