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ABSTRACT 

Death Penalty additionally called as Capital Punishment. It is one of the lawful process 

in which an individual is retribution and killed for a wrongdoing by the state. It is 

considered as a definitive forswearing of the common liberties. On the off chance that an 

individual is rebuffed as such, a capital punishment is a legal pronouncement, while 

Execution is the genuine cycle of the reason for death of the individual. The term capital 

punishment is in some cases utilized conversely with the death penalty, however burden 

of the punishment isn't constantly trailed by execution.  This debasing, brutal and 

remorseless discipline is being done in name of equity. It befouls the privilege to life 

which is reported publically or authoritatively in the Universal revelation of Human 

Rights. Capital punishment isn't considered as compulsory rather it is considered as 

optional in all the capital offenses aside from the homicide case. Foundation of 

wrongdoing, physical and state of mind of the wrongdoer, age of the denounced is 

considered by the appointed authorities for different capital offenses. It is substantial and 

legitimized type of discipline. One calls it as discouragement while it is viewed as 

capability of executing blameless individuals by the others. 

 

I. INTRODUCTION 

The beginning into the criminal justice system was done the death penalty in India. In spite of 

being the strictest penalty in our legal system, there was very little experiential data on the 

administration of the death penalty, including uncertainty about the number of people India 

had performed or data about prisoners who are sentenced to death. The purpose to fill that 

gap led to preliminary work - the Death Penalty India Report between 2013-2015, we 

questioned all of India’s death row prisoners and their families to document their socio-

economic profile and map their communication with the criminal justice system.3 

Information collected during the research for the Death Penalty India Report demonstrated 

the urgent need to strategy interferences that would provide worth legal representation to 

individuals sentenced to death. The litigation efforts over the years have continuously drawn 

                                                      
1 Author is a student at School Of Law, University of Petroleum & Energy Studies, Dehradun, India. 
2 Author is a student at School Of Law, University of Petroleum & Energy Studies, Dehradun, India. 
3 Death Penalty, PROJECT 39A, https://www.project39a.com/death-penalty   
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instructions from this experience and many of the practices we have adopted are designed to 

fill the gaps observed. Challenging the conviction as well as the sentence is a core promise of 

the litigation practice. It also participated significantly in emerging a mitigation investigation 

practice to aid and develop the sentencing practices in our criminal courts; an exercise 

authorized by the death penalty sentencing framework in India.4 

II. HISTORY OF DEATH PENALTY 

Early Death Penalty Laws 

The first established death sentence laws date as far back as the 18th Century B.C. in the 

Code of King Hammurabi of Babylon, which categorized the death sentence for 25 different 

criminalities. The death verdict was also part of the 15th Century B.C. which made death the 

only sentence for all criminalities and in the 5th Century B.C.’s Roman law of the Twelve 

Tablets. Death verdicts were permitted out by such means as execution, dying, beating to 

death, burning alive, and impalement. 

In the 10th Century A.D., hanging became the normal method of implementation in Britain. 

This trend would not last, for in the 16th Century, under the reign of Henry VIII, as many as 

72,000 people are appraised to have been implemented. Certain communal approaches of 

application at that time were boiling, burning at the stake, hanging, beheading, and drawing 

and quartering.  

Executions were carried out for such capital crimes as wedding a Jew, not admitting to a 

crime, and sedition. 

The total of capital criminalities in Britain constant to increase through the next two eras. By 

the 1700s, many criminalities were punishable by death in Britain, including theft, and 

robbing a rabbit warren. This lead to reforms of Britain’s death punishment. 5 

Provision in Indian Penal Code 

The Indian Penal Code (IPC) provides for capital sentence for the subsequent offences, or 

conspiracy to commit any of the subsequent crimes (Sec – 120 B) :- 

1. Murder (Sec -302) and murder committed by a life criminal (Sec - 303). (However the later 

was struck down by the Supreme Court, it still leftovers in the IPC) 

2. Abetment of a suicide by a minor, stupid person or intoxicated person (Sec - 305) 

                                                      
4 Death Penalty, PROJECT 39A, https://www.project39a.com/death-penalty   
5 Early History of the Death Penalty, DEATH PENALTY INFORMATION CENTER, 

https://deathpenaltyinfo.org/facts-and-research/history-of-the-death-penalty/early-history-of-the-death-penalty   
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3. Threatening or encouraging any individual to give false proof resulting in the conviction 

and death of an innocent person (Sec - 195A) 

4. Untruthfulness consequential in the conviction and death of an innocent person (Sec - 194) 

5. Sedition, for conducting war against the Government of India (Sec - 121) 

6. Abetment of rebellion essentially committed (Sec - 132) 

7. Attempted murder by a helping life convict (Sec - 307 [2]) 

8. Kidnapping for payment (Sec - 364A) 

9. Dacoity [equipped arm robbery or banditry] with murder (Sec - 396) 

III. METHODS OF CAPITAL PUNISHMENT 

Though, some of the most frequently used execution techniques these days include :- 

 Gas Chamber :- 

In 1924, the use of cyanide gas was presented as Nevada required a more gentle technique of 

executing its prisoners. Gee Jon was the first person implemented by lethal gas. The 

government tried to pump cyanide gas into Jon’s cell while he slept. This showed impossible 

because the gas leaked from his cell, so the gas chamber was built. 

 The Electric Chair :- 

Looking for a more gentle technique of execution than hanging, New York constructed the 

first electric chair in 1888 and performed William Kemmler in 1890. Soon, other states 

accepted this execution technique. Currently, electrocution is not used as the only technique 

of execution in any state. Electrocution was the only technique in Nebraska until the State 

Supreme Court ruled the way unconstitutional in February 2008. Intended for execution by 

the electric chair, the individual is generally clean-shaven and strapped to a chair with belts 

that cross his chest, groin, legs, and arm.6 

 Lethal Injections :- 

In 1977, Oklahoma developed the first state to adopt lethal injection as a source of execution, 

however it would be five more years till Charles Brooks would develop the first person 

executed by lethal injection in Texas in1982. Today, all of the 32 states that have the death 

punishment use this method. When this technique is used, the sentence is generally certain to 

a gurney and associate of the execution team positions numerous heart monitors on this skin. 

                                                      
6 Description of Each Execution Method, DEATH PENALTY INFORMATION CENTER, 

https://deathpenaltyinfo.org/executions/methods-of-execution/description-of-each-method  
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Two needles (one is a back-up) are then injected into functioning veins, typically in the 

prisoner’s arms.7 

 Shooting and Shooting Squad :- 

Firing group was reauthorized in Utah as a possible technique of execution if, and only if the 

state was unable to get the drugs important to transmit out a lethal injection execution. 

Previous to this reauthorization, firing squad was only a technique of execution in Utah if 

selected by a prisoner before lethal injection became the only sources of execution. The most 

current execution by this technique was that of Ronnie Gardner. By his own selecting, 

Gardner was executed by firing squad in Utah. For execution by this technique, the convict is 

normally bound to a chair with leather straps across his abdomen and skull, in front of an 

oval-shaped painting wall.8 

 Hanging :- 

Until the 1890s, hanging was the main method of execution used in the United States. 

Hanging is still used in Delaware and Washington, though both have lethal injection as 

another technique of execution. 

For execution by this technique, the convict may be considered the day before the execution, 

and a rehearsal is done using a sandbag of the same mass as the convict. This is to regulate 

the length of ‘drop’ required to guarantee a quick death.9 

IV. CONSTITUTIONAL PROVISION 

Article 14 of the Indian Constitution provides for “Equality before law and equal protection 

of the laws” this article give assurances that no person shall be distinguish there is obligation 

of such discrimination to accomplish equality. The preamble of the Indian Constitution also 

says the same sensation as shown by the Article 14 of Indian constitution. Article 21 of the 

Indian Constitution provide the fundamental right to life which is right to life with self-

respect under which no one can be underprivileged of his life except under the process 

prescribed by law. Capital penalty has continuously been a subject which has time and again 

been questioned for being unconstitutional.  

                                                      
7 Description of Each Execution Method, DEATH PENALTY INFORMATION CENTER, 

https://deathpenaltyinfo.org/executions/methods-of-execution/description-of-each-method  
8 Description of Each Execution Method, DEATH PENALTY INFORMATION CENTER, 

https://deathpenaltyinfo.org/executions/methods-of-execution/description-of-each-method  
9 Description of Each Execution Method, DEATH PENALTY INFORMATION CENTER, 

https://deathpenaltyinfo.org/executions/methods-of-execution/description-of-each-method  
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 Though there has been no straight reference under any clause of Indian Constitution 

that specifically holds capital sentence to be unconstitutional but some clauses like 

Article 21 which discuss of depriving one of his life by the way established by law 

can be recommended to be pointing towards the recognition of the Constitution for 

opportunity of capital sentence. Though there are many provisions in the Indian 

Constitution such as Preamble, Fundamental Rights and Directive Principles for the 

state policy on the origin of which the constitutional validity of death punishment can 

be questioned. Primarily there can be two scenario of the constitutionality of capital 

sentence in India.10 

 Provision concerning the capital sentence is the Presidential power of pardon. This 

seems in Article 72 and states that “The President shall have the authority to grant 

pardons, reprieves, respites or reductions of punishment or to suspend, remit or alter 

the sentence of any individual imprisoned of any offence in all cases where the verdict 

is a sentence of death.” The objective of this article is to safeguard that there be an 

authority further than the Supreme Court to help the guiltless if in circumstance the 

Supreme Court, being a human institute has committed any mistake.11 

V. CONSTITUTIONAL VALIDITY OF DEATH PENALTY IN INDIA 

It is used as a mode of punishment for which is practiced to get rid of criminals for the 

heinous crimes made by them. 

Many countries have many issues in the context of crimes in different manners. Like In Arab 

nations they pick the punishing discipline of ‘An eye for an eye” and others have distinct 

discipline.  

In the case of India, it comes under the 78 retain countries which have held death penalty on 

the context that it will be granted as “Rarest in rare cases” and for the special reasons12.  

For the first time death penalty was challenged in the case of Jagmohan Singh V. State of 

U.P which was the principal case managing the subject of protected legitimacy of the death 

penalty in India. The guidance for the appealing party, for this situation, advanced three 

contentions which negate area 302 of the IPC.  

Initially that execution removes all the basic rights ensured under Clauses (a) to (g) of Sub-

proviso (1) of Article 19 and, consequently the law concerning capital sentence is irrational 
                                                      
10 https://shodhganga.inflibnet.ac.in/jspui/bitstream/10603/219582/13/13_chapter-4.pdf 
11 https://shodhganga.inflibnet.ac.in/jspui/bitstream/10603/219582/13/13_chapter-4.pdf 
12 Constitutional Validity of Capital Punishment, HTTP://WWW.MADHAVUNIVERSITY.EDU.IN/, 

https://madhavuniversity.edu.in/constitutional-validity-of-capital-punishment.html  
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and not in light of a legitimate concern for the overall population.  

Also that the carefulness put resources into the Judges to force the death penalty did not 

depend on any principles or strategy required by the Legislature for forcing the death penalty 

in inclination to detainment forever.  

Thirdly, he battled, the uncontrolled and unguided attentiveness in the Judges to force the 

death penalty or detainment forever is hit by Article 14 of the Constitution since two people 

saw as liable of homicide on comparative realities are subject to be dealt with contrastingly 

one relinquishing his life and the other enduring only a sentence of life detainment.13 

 Essentially in different cases Supreme Court has given its perspectives on capital 

punishment and on its protected legitimacy. In any case, the discipline of capital 

punishment is utilized in India, some time back capital punishment was given to 

Mohammed Ajmal Kasab. The Pakistani shooter indicted in 2008 Mumbai assaults 

was condemned to death by hanging and after a significant conversation, 

governmental issues and discussion was at long last held tight 21 November 2012.  

 Next in the line is Afzal Guru, sentenced in 2001 Parliamentary assaults was 

additionally hanged after a gigantic political conversation on 9 February 2013. The 

following convict in the passing columns is Devendra Pal singh Bhullar, convict of 

1993 vehicle bombarding will be hanged in the coming days as his leniency appeal 

was dismissed by the Supreme Court by holding that in some dread wrongdoing cases 

supplications of postponement in execution of capital punishment can't be a 

moderating element. 14 

 There has been a different supposition with respect to capital punishment in India as 

some are in the courtesy of the maintenance of the discipline while others are in the 

kindness of its abolishment. The individuals who are in the kindness of capital 

punishment contend that it ought to be given in the most terrible and most 

extraordinary of the uncommon wrongdoings as Delhi assault case the interest for 

capital punishment for the charged was raised. Yet, the individuals who are against 

the death penalty contend on the strict, good and moral grounds and announce it in 

human and unfeeling speculation by uncertain and unkempt society. It is additionally 

                                                      
13 Admin, DEATH PENALTY: AN OVERVIEW OF INDIAN CASES ACADEMIKE (2019), 

https://www.lawctopus.com/academike/death-penalty-an-overview-of-indian-cases/  
14 Constitutional Validity of Capital Punishment, HTTP://WWW.MADHAVUNIVERSITY.EDU.IN/, 

https://madhavuniversity.edu.in/constitutional-validity-of-capital-punishment.html  
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proposed that it ought to be supplanted with life detainment or any substitute must be 

brought out15 

VI. REPORT BY LAW COMMISSION ON DEATH PENALTY 

No conversation on the legitimacy of the death penalty in India can be finished without 

experiencing the fine subtleties of the Law Commission Report, which was depended upon 

by the appointed authorities on account of Jagmohan as well. The Law Commission of 

India, in the wake of making a serious and broad investigation of the subject of capital 

punishment in India, distributed and presented its 36th Report in 1967 to the Government.  

The issue of nullification or maintenance must be settled on an adjusting of the different 

contentions for and against maintenance. No single contention for annulment or maintenance 

can choose the issue. In coming to any end result regarding the matter, the requirement for 

securing society by and large and individual people must be borne as a primary concern. 16 

 It is hard to preclude the legitimacy of the quality behind huge numbers of the 

contentions for annulment nor does the Commission treat softly the contention 

dependent on the irreversibility of the sentence of death, the requirement for an 

advanced methodology, the seriousness of the death penalty and the solid inclination 

appeared by specific areas of popular assessment in pushing further inquiries of 

human qualities.  

 Having respect, nonetheless, to the conditions in India, to the assortment of the social 

childhood of its occupants, to the difference in the degree of ethical quality and 

instruction in the nation, to the boundlessness of its region, to decent variety of its 

populace and to the vital requirement for keeping up lawfulness in the nation at the 

current crossroads, India can't hazard the trial of cancelation of capital punishment.17 

 On account of Ediga Anamma V. Territory of Andhra Pradesh which followed 

Justice Krishna Iyer drove capital punishment to life detainment by refering to factors 

like age, sexual orientation, financial foundation and clairvoyant impulses of the 

blamed. It was spread out for this situation that separated from investigating the 

subtleties of the wrongdoing and choosing dependent on the degree of viciousness 

perpetrated the appointed authorities ought to likewise investigate the crook and his 

                                                      
15 Constitutional Validity of Capital Punishment, HTTP://WWW.MADHAVUNIVERSITY.EDU.IN/, 

https://madhavuniversity.edu.in/constitutional-validity-of-capital-punishment.html  
16 Admin, DEATH PENALTY: AN OVERVIEW OF INDIAN CASES ACADEMIKE (2019), 

https://www.lawctopus.com/academike/death-penalty-an-overview-of-indian-cases/  
17 Admin, DEATH PENALTY: AN OVERVIEW OF INDIAN CASES ACADEMIKE (2019), 

https://www.lawctopus.com/academike/death-penalty-an-overview-of-indian-cases/  
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condition or haplessness while carrying out the wrongdoing. Equity Krishna Iyer on 

the side of life detainment over the death penalty stated:-  

 These cases were trailed by three significant turns of events. Segment 354 (3) was 

added to the Code of Criminal Procedure, 1973 which plainly set out that in 

conviction for cases which are culpable either with death or life detainment, the 

judgment will express the explanations behind honor of the discipline and if it is 

capital punishment notice the uncommon explanations behind that choice. This made 

the lesser discipline the standard and capital punishment the exemption instead of the 

past circumstance. Additionally in 1979, India confirmed the International Covenant 

on Civil and Political Rights.18 

VII. CRIMES PUNISHABLE BY DEATH 

Wrongdoings deserving of death in India incorporate exasperated homicide, different 

offenses bringing about death, fear based oppression related violations bringing about death, 

psychological warfare related cases not bringing about death, assault not bringing about 

death, capturing not bringing about death, drug dealing not bringing about death, treachery, 

undercover work and military offenses not bringing about death.  

The decisions in the Bachan Singh V. State of Punjab assume a pivotal part in choosing 

whether any wrongdoing merits capital punishment or not. For instance, under the Indian 

Arms Act, 1959, utilizing, conveying, producing, selling, moving, or testing precluded arms 

or ammo had a required capital punishment if there should be an occurrence of setback. 19 

Yet, a Supreme Court request in February 2012 had administered this arrangement "unlawful 

considering the decisions in Bachan Singh V. Territory of Punjab and Mithu V. Province 

of Punjab". This recommends offenses bringing about death are deserving of death just when 

they meet the "most uncommon of uncommon" standard spread out in the Bachan Singh case.  

Following the 2012 assault and murder, the Supreme Court corrected the law in April 2013 to 

make it tougher by including new classifications of offenses with respect to brutality against 

ladies and minor young ladies. 20 

                                                      
18 Admin, DEATH PENALTY: AN OVERVIEW OF INDIAN CASES ACADEMIKE (2019), 

https://www.lawctopus.com/academike/death-penalty-an-overview-of-indian-cases/  
19 Taran Deol et al., 'RAREST OF RARE' - HISTORY OF DEATH PENALTY IN INDIA AND CRIMES THAT CALL FOR 

HANGING THEPRINT (2020), https://theprint.in/theprint-essential/rarest-of-rare-history-of-death-penalty-in-india-

and-crimes-that-call-for-hanging/383658/) 
20 Taran Deol et al., 'RAREST OF RARE' - HISTORY OF DEATH PENALTY IN INDIA AND CRIMES THAT CALL FOR 

HANGING THEPRINT (2020), https://theprint.in/theprint-essential/rarest-of-rare-history-of-death-penalty-in-india-

and-crimes-that-call-for-hanging/383658/) 
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VIII. PROCESS OF MERCY PETITION 

For a convict to record a kindness request, his/her capital punishment must be affirmed by a 

high court first. Grounds to look for kindness claim go from physical wellness, age, law was 

excessively unforgiving, or the convict is the sole provider of the family.  

 As per Article 72 of the Constitution, the ability to exonerate — theory of which is 

"each edified nation perceives and accommodates the absolving power as a 

demonstration of elegance and mankind in course of law" — lies with the President.  

 The Article additionally expresses that he/she can concede pardons, respites, rests or 

reductions of discipline or to suspend, transmit or drive the convict. The kindness 

request is evaluated by the Ministry of Home Affairs, which counsels the state in 

question, before heading off to the President.  

 While past President showed dismissed 24 kindness requests, his ancestor, Pratibha 

Patil, allowed a record 30 exculpates, some of which were instances of severe 

violations. President of INDIA shows dismissed at any rate two leniency petitions — 

that of Jagat Rai, who consumed alive seven individuals, five of them youngsters, and 

the latest being 2012 assault convict Akshay.  

 The forces of the legislative leader of state are fundamentally the same as that of the 

President. As per Article 161, the lead representative can "award pardons, respites, 

rests or reductions of discipline or to suspend, dispatch or drive the sentence of any 

individual indicted for any offense against any law identifying with an issue to which 

the leader intensity of the state broadens".21 

IX. SHOULD THE “DOCTRINE OF RAREST OF RARE” BE ABROGATED IN INDIA?  

Since there is no legal meaning of what Rarest of Rare methods, the debate emerges each 

time when the Court grants capital punishment. There are situations where the blamed has 

submitted assault just as murder and has been given capital punishment; nonetheless, there 

are different cases with comparative realities and situations however the denounced has not 

been allowed capital punishment. It is extremely hard to track down the variety that has 

prompted a distinction in these disciplines is it the wrongdoing? Or on the other hand the 

                                                      
21 Taran Deol et al., 'Rarest of rare' - history of death penalty in India and crimes that call for hanging ThePrint 

(2020), https://theprint.in/theprint-essential/rarest-of-rare-history-of-death-penalty-in-india-and-crimes-that-call-

for-hanging/383658/) 
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Judge? 22 

In the author conclusion, totally eliminating the idea of capital punishment will put the nation 

to a more serious danger. India has not yet become a nation adequate to examination such 

outrageous conditions. The principle should be society-driven however it has, rather, become 

judge-driven. On the off chance that the Judiciary needs to keep this regulation, they have to 

find out explicit components based on which the mist gets cleared. 23 

X. CONCLUSIONS 

Capital punishment has just been abrogated 139 nations and India likewise should join most 

of countries that have nullified capital punishment. Capital punishment is against the Human 

rights and it violets the article 21 of constitution of India. There can be different elective 

strategies for rebuffing the convict, for example, thorough life detainment with no chance of 

parole and no assurance of good conduct help which is accommodated in the jail manual. 

The creator unassumingly presents the accompanying proposals so as to control and moderate 

the discussions spinning around the Doctrine of Rarest of Rare:  

A uniform rule should be set out that incorporates grounds under which cases can be 

recognized as most uncommon of uncommon. This can assist with clearing the haze that has 

been shaped which has prompted disarray in the psyche of different legal scholars.   

While granting the discipline of capital punishment, it must be remembered that, despite the 

fact that, the denounced has submitted a merciless demonstration, if there is any opportunity 

that demonstrates that the blamed will not cause further mischief to the general public, on this 

ground, he/she should not be given the death penalty.  

In Triveni Bai v. Province of Gujarat, the Supreme Court held that the execution cycle 

must be deferred on sensible grounds, so the denounced may get reasonable preliminary. 

Nonetheless, it is proposed that there ought not to be any deferral after the proclamation of 

capital punishment. This doesn't imply that the charged ought not to be given the option to 

claim yet it ought to be open just for a particular period24.  

The protected seat before granting the death penalty ought to precisely examine each part of 

the case and guarantee that it isn't delivered simply in flurry.  

                                                      
22 The Doctrine of Rarest of The Rare, LEGAL SERVICE INDIA - LAW, LAWYERS AND LEGAL RESOURCES, 

http://www.legalserviceindia.com/legal/article-726-the-doctrine-of-rarest-of-the-rare.html  
23 The Doctrine of Rarest of The Rare, LEGAL SERVICE INDIA - LAW, LAWYERS AND LEGAL RESOURCES, 

http://www.legalserviceindia.com/legal/article-726-the-doctrine-of-rarest-of-the-rare.html  
24 The Doctrine of Rarest of The Rare, LEGAL SERVICE INDIA - LAW, LAWYERS AND LEGAL RESOURCES, 

http://www.legalserviceindia.com/legal/article-726-the-doctrine-of-rarest-of-the-rare.html  
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The execution of capital punishment must be in understanding of the gravity of the 

demonstration submitted. Capital disciplines ought not to be delivered in instances of trivial 

offenses. It must be corresponding to the gravity of the demonstration which assists with 

instigating dread among possible hoodlums so it goes about as a discouragement and dodges 

them from carrying out such an appalling wrongdoing. 

***** 


