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ABSTRACT 

“Losing your head in a crisis is a good way to become a crisis”- has been rightly stated 

by C.J. Redwine. The catastrophic effect of COVID-19 can be seen in almost every part of 

the world. This has certainly changed the lives of millions, their way of working and 

method of communication. The pandemic has affected the Arbitration procedure of the 

country as well. These special circumstances require special responses. In the light of this 

statement, the article focuses on the impact of Covid-19 on Indian Arbitration system. 

Moreover, the article explores the role of Virtual proceedings in the Indian arbitration 

environment and the challenges posed by it. The article concludes by giving reasons as to 

why a mix of both virtual and physical hearing is the need of the hour and has become the 

‘new normal’. It is very important to look for other means of justice delivery system as 

situation like this can either make or break the judicial system of a country, especially 

India which already faces a large chunk of pending cases in its court. But the steps need 

to be taken only after proper evaluation of the resources available. 

Keywords: Covid-19, New normal, International Arbitral Institutions, Virtual 

proceedings, Indian Arbitration system. 

 

I. INTRODUCTION 
COVID-the commonly used shorthand for COVID-19, is the most widely used term in the 

year 20203, which speaks volume about its impact globally. A phenomenon which has 

affected the routine of people drastically. Measures like Lockdown and social distancing have 

completely changed the lifestyle of the people. The pandemic has affected the legal world as 

well. For a country like India which has an estimated 31 million cases pending in various 

courts4, Alternate Dispute Resolution was considered to be the game-changer for achieving 

 
1 Author is a student at Himachal Pradesh National Law University, Shimla, India. 
2 Author is a student at Himachal Pradesh National Law University, Shimla, India. 
3 Dtnext, ‘Covid is 2020’s top Word’ (Lifestyle, 6 July 2020)  

<https://www.dtnext.in/Lifestyle/LifestyleTopNews/2020/07/06184214/1239766/Covid-is-2020s-topword.vpf> 

accessed 6 July 2020.  
4 Bibek Debroy and Suparna Jain, ‘Strengthening Arbitration and its Enforcement in India – Resolve in India’ 

(2017) <https://niti.gov.in/writereaddata/files/document_publication/Arbitration.pdf> accessed 15 July 2020.   
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legal efficiency in India. However, now the pandemic has created a very tricky situation not 

only for the International arbitration but also for the domestic arbitration in the country. The 

only way out seems to be the virtual proceedings in arbitration. But the question arises- Is 

Indian arbitration environment ready for this big change? The question poses a great dilemma 

for the stakeholders as they rarely consider virtual hearing as a way to solve disputes5. The 

need of the hour is to analyse the circumstance posed by COVID-19 and tailor the process of 

arbitration in India.  

II. VIRTUAL PROCEEDINGS IN ARBITRATION- BENEFITS AND HINDRANCES IN 

INDIA  
There are various benefits of going virtual, a method which seems the only way to continue 

the process in this time of pandemic. It is considered better, cheaper and a more integrated 

system, which is also good for the environment. Virtual hearings reduce or eliminate the need 

for travel, a factor that is very important not only in the context of Covid-19 restrictions, but 

also for the purpose of decreasing the environmental impact of arbitration6. It is considered a 

cost and time effective method as parties and lawyers don’t have to spend huge amount on 

travelling and can save their time as well. It is a more flexible method as compared to 

physical proceedings. Mukul Rohatgi, the former attorney general of India compared Covid-

19 lockdown effects on Ganga river and virtual integration of the judicial system by stating, 

“Heartening to note that what 15 years of govt. intervention and 15000cr couldn’t do, the 

lockdown has done, where ganga has healed itself. Similarly, what 10 years of connecting 

courts by e-system and by different committees, paperwork couldn’t do, it has been done in 8 

weeks because “Necessity is the mother of all Invention”7. Partly the use of virtual hearing is 

born out of necessity. And this necessity will make this method more effective and more 

reliable.    

But there are certain issues which are related to the use of virtual proceedings in arbitration 

which can cause hindrance in effective dispute resolution. For example, the quality of 

evidence provided by witness testimonies are going to be negatively affected due to online 

 
5 Paul Friedland and Professor Stavros Brekoulakis, ‘White & Case 2018 International Arbitration Survey: The  

Evolution of International Arbitration 32’ (2018), Vol. 28 issue 3 Spring 2018 Australian Corporate Lawyer 

(ACC), https://www.whitecase.com/sites/whitecase/files/files/download/publications/qmul-international-arbitrat 

ionsurvey-2018-19.pdf  
6 CMS Law Now, ‘Virtual Hearing: Are They really the answer’ (17 April 2020) <https://www.cmsla 

wnow.com/ealerts/2020/04/virtual-hearings-are-they-really-the-answer> accessed 13 July 2020.  
7 Abhinav Garg, ‘Virtual Hearing should be integrated with physical functioning of courts once they re-open: 

Mukul Rohatgi’ (TNN, 12 June 2020) <https://www.google.com/amp/s/m.timesofindia.com/india/virtual-

hearingsshould-be-integrated-with-physical-functioning-of-courts-once-they-re-open-

mukulrohatgi/amp_articleshow/76345459.cms> accessed 13 July 2020.  
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proceedings. It is very important for the arbitrators to analyse the answers given by witnesses 

and their demeanour in order to assess their credibility8. The body language, the expression 

and the conduct of the witness gives a lot of information to the arbitrator but this may be 

distorted in case of virtual proceedings. Cross-examination in these circumstances becomes 

difficult which is a big concern. As John Henry Wigmore said- “cross-examination is the 

greatest legal engine ever invented for the discovery of truth”. Thus, this causes a serious 

hindrance in the proceeding. Also, there could be a possibility that the witness is being 

coached off-camera or even reading from the script not within the view of the tribunal.9 

Considering the fact that in about 70% of cases in India, Witnesses turn hostile10, virtual 

proceeding may contribute to witnesses being misused in the proceedings.  

Another major hindrance is the issue of confidentiality and security of the proceedings. 

Especially in India, the country which faced most cyber-attacks in the world in the month of 

April, May and June in 2019, according to the report released by Subex11. As arbitration 

proceedings may include various confidential information like trade secrets, financial 

information, and personal identifiable information, this complex issue of data protection must 

be dealt cautiously by the arbitration community. The risk of hacking increases when the 

information is of such importance. For instance, the website of Permanent Court of 

Arbitration was hacked in the year 2015. Hackers placed a code on the website, infected all 

the computers of the lawyers and diplomats, causing temporarily takedown of the PCA’s 

website.12 There are also security concerns related to the platform on which the proceedings 

would be conducted. Third party platforms can be very risky. The recent instance of “Zoom 

bombing” where uninvited person entered the Zoom meeting and shared disruptive materials 

which included pornographic materials on the screen. This happened because of Zoom’s 

default setting which did not encourage password to be set for meeting due to which any 

 
8 Volterra Fietta, ‘The Impact of COVID-19 on Arbitration Proceedings and Due Process’ (Lexology, 9 April 

2020) <https://www.lexology.com/library/detail.aspx?g=f82d0392-ba32-40ea895d-422ad8104372> accessed 13 

July 2020.  
9 Walker. J., Virtual Hearings: An Arbitrator’s Perspective’ (Chartered Arbitrator) <https://int-arbitrators. 

com/wpcontent/uploads/2020/03/Virtual-Hearings-An-Arbitrators-Perspective.pdf> accessed 14 July 2020.  
10 Sanchita Kadam, ‘Witness protection in India: An Idea gathering Dust’ (Sabrang, 11 November 2019) 

<https:// sabrangindia.in/article/witness-protection-india-idea-gathering-dust> accessed 13 July 2020.  
11 Regina Mihindukulasuriya, ‘India was the most cyber-attacked country in the world for 3 months in 2019’ 

(The Print, 3 March 2020) <https://theprint.in/tech/india-was-the-most-cyber-attacked-country-in-the-world-for-

threemonths-in-2019/374622/> accessed 13 July 2020.  
12 Mauricio Duarte, ‘Essential tips on cybersecurity for arbitrators: Identify, Protect, Detect, Respond and 

Recover’ (Kluwer Arbitration Blog, 6 February 2019) http://arbitrationblog.kluwerarbitration.com/2019/02/06/e 

ssential-tips-on-cybersecurity-for-arbitrators-identifyprotect-detect-respond-and-recover/?doing_wp_cron=1594 

981429.2783029079437255859375> accessed 13 July 2020.  
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person could enter the meeting and share their screen13.There are concerns about the personal 

information of the user being leaked to third-parties by these video-conferencing platforms. 

By taking due cognizance of the matter, Supreme Court bench led by Chief justice of India 

S.A. Bobde issued a notice to the central government to ban the use of video-conferencing 

app Zoom, claiming that it breaches privacy and violates Information Technology Act,200014. 

Therefore, arbitrators and parties must be very cautious in ensuring data protection and 

maintaining confidentiality of the proceedings.  

Many argue that the technical nature of the virtual proceedings is also a very serious problem 

in adopting virtual arbitration. India’s ranking in the global connectivity index is not up to the 

mark15. It requires a huge investment in the broadband and internet connectivity. According 

to a statistical report in 2017, 72% of the population does not have any access to internet16. 

And the remaining portion 28% of the population, either don’t know how to use the online 

platform for the proceedings or they aren’t involved in any kind of court proceedings. Also, A 

large proportion of Judges and lawyers lack technical knowledge. It was claimed that about 

90% of the judges and advocates across the country would not be aware of the technology 

and require training for the same.17 Another concern is the cost involved in conducting the 

proceedings virtually. Virtual arbitration would require strong internet connection and 

electronic gadgets like laptop which may not be feasible for everyone. Thus, would cause 

hindrance to the parties or advocates being locked away from the process.18 Arbitrators in 

India already charge a very high quantum of fees and was described by Law Commission of 

India as ‘arbitrary, unilateral and disproportionate.’19Thus going virtual can add to the cost 

involved which is already high.  Also, there are other concerns as well, like the lack of 

discipline that will exist because individuals don’t feel directly controlled by the arbitrators or 

 
13 Tom Warren, ‘Zoom security privacy issues videoconferencing software coronavirus demand response’ 

(TheVerge, 1 April 2020) <https://www.theverge.com/2020/4/1/21202584/zoom-security-privacy-issues-video-

conferencingsoftware-coronavirus-demand-response> accessed 14 July 2020.  
14 Bhadra Sinha, ‘SC issues notice to govt. and zoom as petition seeks ban on video-conferencing app’ (The 

Print, 22 May 2020) <theprint.in/tech/sc-issues-notice-to-govt-and-zoom-as-petition-seeks-ban-on-videoconfere 

ncingapp/427123/ accessed 14 July 2020.  
15 NITI Aayog,’ Catalysing Online Dispute Resolution India’ (12 June 2020) <https://niti.gov.in/catalyzing-

onlinedispute-resolution-india> accessed 12 July 2020  
16 Manjunath Kakkalameli, ‘Virtual court versus physical court its feasibility legality’ (latestlaws, 29 June 2020) 

<https://www.latestlaws.com/articles/virtual-court-versus-physical-court-its-feasibility-legality/> accessed 14 

July 2020.  
17 Shruti Mahajan, ‘Continuing Virtual Hearing after lockdown “impractical”, 90% lawyers judges unaware of 

technology: BCI chairman writes to the CJI’ (BarandBench, 28 April 2020)  

<https://www.barandbench.com/news/continuing-virtual-hearings-after-lockdown-impractical-90-lawyers-

judgesunaware-of-technology-bci-chairman-writes-to-the-cji> accessed 14 July 2020.  
18 ibid 7.  
19 Law commission of India, Amendments to the Arbitration and Conciliation Act 1996 (Law Com No 246, 

2014).  
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judges.20For instance, a lawyer appeared in a virtual hearing in the Supreme Court while lying 

on bed and donning a T-shirt, drawing displeasure of the judge who observed that “minimum 

court etiquette” should be followed by the lawyers21. A similar incident had come to light in a 

bail hearing through video conferencing in the Rajasthan High Court. Thus, it becomes hard 

to maintain the ethics and code of conduct of the proceedings. Parties can also engage in 

activities like lying about a loss of connection. These issues act as a hindrance in the virtual 

hearing. Arbitration community has to take these issues more seriously as a major portion of 

the India’s population will be deprived of justice. Accessibility is a core function of the 

delivery of justice22 and justice is expected to permeate to all levels and not only to a 

particular section of the society.  

III. WAY FORWARD  
India can learn from international arbitration institutions and take steps for effective dispute 

resolution. For instance, the Chartered Institute of Arbitrators (CIArb) guidance notes on 

remote dispute resolution proceedings, recommended the parties to plan and agree in advance 

the preliminary considerations like technology, software and connection to be used to avoid 

technical failures once the hearing is commenced23. Then, the African Arbitration Academy 

mentioned in its guidelines that parties must decide in advance at least one month before the 

hearing, the virtual platform that they will be using so that every participant has access to 

such platform.24  The advice related to developing a cyber-protocol for security of data can 

minimise the risk of data breaches25. Admittedly, there may be no fool proof solution to party 

concerns on confidentiality and security.26 Also, there is a need of institutional arbitration 

 
20 Debra Cassens Weiss, ‘Federal Judge Shuts down Remote Hearing after Interruptions by Listening Audience’ 

(ABA J., 16 April 2020) <https://www.abajournal.com/news/article/federaljudge-shuts-down-remote-hearingafte 

r-interruptions-by-public-audience> accessed 14 July 2020.  
21 The Economics Time, ‘Lawyer appears in virtual hearing while lying on bed; SC says minimum court 

etiquette be followed’ (20 June 2020) < https://m.economictimes.com/news/politics-and-nation/lawyer-appears-

in-virtualhearing-while-lying-on-bed-sc-says-minimum-court-etiquette-be-

followed/articleshow/76479328.cms> accessed 14 July 2020.  
22 Risha Kumari, ‘Covid-19 urges courts in India to go online pros and cons of court hearing via video-

conference’ (KSK, 17 May 2020) <https://ksandk.com/litigation/9726/?utm_source=Mondaq&utm_medium=sy 

ndication&utm_campaign=Linked In-integration> accessed 14 July 2020.  
23 CIArb, ’CIArb releases new remote procedures guideline for dispute resolution during covid-19 restrictions’ 

(8 April 2020) <https://www.ciarb.org/news/ciarb-releases-new-remote-procedures-guideline-for-dispute-

resolutionduring-covid-19-restrictions/> accessed 12 July 2020.  
24 Africa Arbitration Academy, ‘Protocol on Virtual Hearings in Africa’ (April 2020) <https://www.africaarbi 

trationacademy.org/wp-content/uploads/2020/04/Africa-ArbitrationAcademy-Protocolon-Virtual-Hearings-in-

Africa-2020.pdf> accessed 12 July 2020.  
25 International Chamber of Commerce (ICC), ‘ICC Guidance Note on Possible Measures Aimed at Mitigating 

the Effects of the COVID-19 Pandemic’ <https://iccwbo.org/publication/iccguidance-note-on-possible-measur 

esaimed-at-mitigating-the-effects-of-the-covid-19-pandemic/> accessed 15 July 2020.  
26 Emmanuel Gaillard, ‘Will COVID-19 Revolutionize Arbitration? What’s next for Business and 

Arbitration?’’, (TGS Baltic Webinar, 11 May 2020) <https://youtu.be/EfZfbjSTxag> accessed 16 July 2020..  
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system in the country which is presently dominated by the ad-hoc arbitration system. These 

institutions can play a vital role in making uniform guidelines and can also step in and 

provide training on complex technologies that may not be within the knowledge of arbitration 

practitioners. There are concerns related to witness testimonies in the virtual proceedings. 

However, The Supreme Court of India concluded that credibility and demeanor is clearly 

visible and can be adequately assessed, when technology works effectively.27 Even arbitrators 

who have conducted virtual proceedings were of the identical opinion on this issue.  

IV. CONCLUSION  
The way forward for the arbitration system is to adopt virtual process. However, it cannot be 

completely relied upon. A mixture of both virtual and physical proceedings has to be adopted. 

The choice between the two methods should be made on the basis of nature and complexity 

of the dispute and the situation of the parties involved in the arbitration26. Thus, the country 

has to decide upon the extent of using this method. Time has come for the Indian arbitration 

system to modify its practices. The stakeholders have to adopt and adapt to the situation and 

make this threat- an opportunity for upgrading the existing system to a more efficient, quick 

and less costly system of dispute resolution.  

“The secret of change is to focus all of your energy, not on fighting the old, but on building 

the new” - Socrates 

***** 

 
27 State of Maharashtra v. Praful B Desai [2003] 4 SCC 601 20. 


