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ABSTRACT 

Every science consists in the coordination of facts; if the different observations were 

entirely isolated, there would be no science 

- August Comte  

The need to advance and change the mode of public acquisitions and procurement rose in 

the late nineteenth century and enormously grew during the massive economic 

dislocation in the 1970’s and 1980’s and hence the agreements of long term nature for 

the promotion and development of infrastructure facilities were brought into action. The 

need to delegate and provide effective basic amenities to the citizens was also a major 

driving force to the introduction of public private partnerships into the conventional 

realm of contracts. Basically, a public private partnership is a cooperative arrangement 

between two or more public and private sectors, typically long term in nature. Public 

private partnerships are primarily used for infrastructure provisions, such as the building 

and equipping of schools, hospitals, transport systems, and water and sanitation systems. 

A public private partnership allows the private entities to enter into new markets and 

gain contemporary experiences while at the same time sharing the profits, losses and 

risks arising out of the partnerships as well. The concerning query is that whether the 

public private partnerships are providing their finest services as promised? Why are 

some of the major promising developments brought to a standstill?  Economic limitations 

are imposed to Public Private Partnerships by transaction costs as well as costs of 

regulation and management. In addition, conflicts of interest on the subject matter, 

deterioration of the environment as well as democratic and structural issues may prevent 

the project from achieving the expected value for money. Consequently, a Public Private 

Partnerships could turn out less cost-efficient than alternative forms of public service 

delivery.  

This paper makes an attempt to make an evidence-based analysis of the impact of two 

major infrastructure projects that have taken place in two developing countries, the 

impact of Public Private Partnerships on public budgets, and on people’s needs, and 

more generally on whether Public Private Partnerships have delivered results in the 

 
1 Author is a student at JSS Law College, Mysuru, India. 
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public interest. It also makes an attempt to examine the Public Private Partnership 

process, and the impact on democracy, equality and fundamental rights including human 

social and environmental rights. Although it is not intended to generalise conclusions, the 

lessons from these case studies are contemplated, and recommendations are suggested to 

maximise the use of public money to deliver quality public services in a transparent, 

sustainable and accountable manner. 

Keywords: Public Private Partnerships, Large Scale Infrastructure Projects, Profit and 

Loss sharing 

 

I. INTRODUCTION 
Public private partnerships are much talked about and almost always with a positive 

connotation. Partnerships between public sector bodies and private entities or not for profit 

organizations seem to be the solution for all problems of the public sector. Public private 

Partnerships became the phraseology of the 21st century “with positive appeal across many 

interest groups, numerous jurisdictions and around the world and over some time as well”2. 

However, not everyone has the same understanding of what a PPP really is due to the lack of 

a consolidated definition. Instead, there are various partnership forms that can be classified as 

a Public Private Partnerships. Concrete experiences with Public Private Partnerships are 

made, among others, in the policy fields of education, infrastructure, transportation, 

agriculture, energy policy, health care and criminal justice. 

In India, owing to the macro-economic policies of the central government, the role of the 

public and private organizations differ in economic activities and inter-se their relationship3. 

In the post-independence era i.e., between 1947 and 1980, there necessitated planned 

economy for the nation building as well as the social and economic justice4. In Seventh and 

Ninth Five Year Plans the government recognized the role of NGO’s or Voluntary 

Organizations for social development. In early 1990s, a new model of public service delivery 

was established, where in the role of public and private sectors came to be redefined5, and the 

concept of Public Private Partnership was an equivalent substitute to the instrument of public 

procurement. 

Moving on to the essential features or characteristics of a Public Private Partnership, there is 

 
2 Greve/Hodge 2005b: 335 
3 Kumar, Sri Krishna, Public Private Partnership in India, November 2010, available at, http://jurisonline.in/2 

010/11/public-private-partnership-in-india, visited on 06.02.2012 at 3.30pm. 
4 8 National Public Private Partnership Policy, draft for consultation, Department of economic Affairs, Ministry 

of Finance, GOI, 2010. 
5 OECD. 2008. Public-Private Partnerships. In Pursue of Risk Sharing and Value for Money. Paris: OECD. 
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no unified definition to a Public Private Partnership. Grimsey and Lewis have taken a 

different view and have stated that a partnership is not just another form of public service 

provision, but rather “about attempting to achieve a social outcome that may not be obtained 

by government or private sector forces acting separately”6. Despite all these difference there 

exist certain common grounds such as; a partnership is formed by at least one private and one 

public actor in order to provide a good public utility or service. Resources of all partners are 

bound in order to create synergism and teamwork. The relationship is process oriented and is 

of continuing nature since partnerships are generally entered into for a period of twenty to 

thirty years. Because Public Private Partnerships are developed in an environment of 

ambiguity and unpredictability, the contract cannot specify all the components and therefore 

it remains incomplete. The other element is that the sharing of responsibility for outcomes 

and the long-term risk sharing, given that PPPs are about a mutual interest and vision.7  

 These common characteristics allow a basic understanding of what a Public Private 

Partnerships are but there is still much room for interpretation. It is pointed out by Greve and 

Hodge that, “a number of governments have tried to avoid using the term ‘privatization’ or 

the term ‘contracting-out’ in favour of speaking of Public Private Partnerships.”8  

II. ENVIRONMENT AND SOCIAL ISSUES AND ENVIRONMENTAL ASSESSMENT 
Potential damage to the environment and its impact on the society are key issues when 

planning an infrastructure project. It is important for the government to determine whether 

the degrading impact on the environment or on society from a project outweighs its potential 

benefits. The standards should be included in the parameters of the project agreement but 

there may also be certain standards that are required to be met by law. 

Many international finance institutions, including the World Bank, and other lending 

institutions, will require adherence to environmental and social principles and environmental 

impact assessments to be carried out before a project can proceed. They follow the 

IFC's Environment and Health guidelines which were developed over an extensive period, 

with significant collaboration between the World Bank and IFC. 

The “Equator Principles” form "a financial industry benchmark for determining, assessing 

and managing social & environmental risk in project financing". Increasingly, the Equator 

Principles have been accepted and implemented by private finance institutions as a move 

 
6 (Grimsey/Lewis 2007b: 58) 
7 Grimsey/Lewis 2007b: 13 
8 Greve/Hodge 2005a: 7 
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towards establishing an industry standard for managing environmental issues. The principles 

vary slightly from institution to institution.  

In case of limiting environmental liability, The developer or operator will seek to limit the 

circumstances where punitive measures lie for breaching environmental standards where such 

breach is not within its control, for example, a wastewater treatment plant operator will wish 

to avoid prosecution or even liability for pollution caused by a pollutant in the influent which 

the treatment plant cannot treat. Therefore, developer or operator will therefore need to 

examine whether it is possible to transfer civil or criminal liability for pollution to a third 

party or avoid prosecution if it can show that it was not the cause of the of the damage, 

whereas the government will want to ensure that the developer or operator has incentivized to 

comply with environmental standards and has ample insurance cover for any environmental 

damage or loss. 

Following are the two main projects of this analysis: 

III. TATA MUNDRA ULTRA MEGA POWER PROJECT 
COUNTRY: INDIA 

REGION: ASIA 

SECTOR: ENERGY 

YEAR: 2006 

CONTRACT PERIOD: 25 YEARS 

(A) Introduction 

The Tata Mundra Ultra Mega Power Project is an incentive taken to build several coal based 

thermal power plants. It is located on the Mundra Coast in Gujarat, India, it spans over 72 

kilometres covering 10 coastal settlements. This project has displaced people, taken over their 

livelihoods and has failed to carry out any genuine consultation with the advisory bodies. I n 

order to make things worse, the plant is operating under financial loss. Now this private 

company is looking forward to sell the plant and the Public Private Partnership Model is to be 

appreciated as the Government has been forced to take up the liability.  

(B) The Development: 

The Government of India had launched the “Power for All by 2012” initiative in 2005. To 

stimulate the required capacity addition, the government took up an initiative for facilitating 

the development of coal based thermal power plants. UMPPs were to be implemented 
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through PPPs on a build-own and operate (BOO) basis. In this set-up the public sector partner 

agrees to ‘purchase’ the goods and services produced by the project on mutually agreed terms 

and conditions. The first UMPP of India The first Ultra Mega Power Project of India, Mundra 

UMPP, was awarded to Tata Power through a competitive tariff-based bidding process. The 

Special Purpose Vehicle set up for this purpose was the Coastal Gujarat Power Ltd (CGPL). 

Tata power company was declared as the successful bidder with a tariff of INR 2.26/kWh in 

December 2006. In 2007, Tata Power acquired 100 per cent shareholding in CGPL and 

CGPL entered into Power Purchase Agreement with the procurers who were public 

distribution companies in several states. 

The plant was fully operational in 2013. The total estimated cost of the project was us$4.14 

billion. It was financed through equity of INR 42.50 billion. External borrowing included the 

World Bank’s International Finance Corporation (IFC), and the Asian Development Bank 

(ADB), both with US$450 million each. Since the project included funding from ADB and 

the IFC, a disclosure policy applied for several documents including social and 

environmental and marine environment impact assessment reports; resettlement plans; and 

financial compensation management framework.  This project would not have been possible 

if heavy subsidies were not provided by the government in land acquisition, environmental 

clearances etc. 

The financial stability was often questioned due to the instability of the price of imported 

coal. In 2010 the Indonesian Government proclaimed that the exporting of coal could be done 

only at prices linked to the International rates. Despite the warning signals Tata Power 

Company went ahead that they would be able to rework the tariff under the PPA with public 

distribution companies. Tata Power Company Limited and Adani Power then approached the 

Central Electricity Regulatory Commission (CERC),9 which held in 2013 that both 

companies could claim a higher tariff to compensate for an increase in coal prices10. The 

Appellate Tribunal for Electricity (APTEL) upheld the Central Electricity Regulatory 

Commission’s decision in 2016. Several state owned power distribution companies 

challenged this decision at the Supreme Court of India. They contended that the power 

companies cannot be allowed to charge higher compensatory tariffs for changes on the import 

prices of coal. The two judge bench set aside the initial rulings it also ruled that the power 

 
9 Cercind.gov.in. 2021. Adoption of tariff for supply of electricity V. Coastal Gujarat Power Limited. [online] 

Available at: <http://cercind.gov.in/03022007/No_18-2007.pdf> [Accessed 25 July 2021]. 
10 Rautray, S. and Prasad, R., 2021. Tata, Adani can't charge compensatory tariff: Supreme Court. [online] The 

Economic Times. Available at: <https://economictimes.indiatimes.com/industry/energy/power/tata-adani-cant-

charge-compensatory-tariff-supreme-court/articleshow/58135620.cms> [Accessed 25 July 2021]. 
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companies cannot raise tariffs if fuel becomes costlier due to changes in laws overseas11. 

With these rulings, Tata Power had induced losses upon itself, Coastal Gujarat Power 

Limited had also accumulated a loss of INR 47,500 crores (US$6.98 billion) over the 25-year 

power purchase agreement period of the project as of now12. The project’s total losses as of 

31 March 2017 were INR 6,457 crores (US$948 million). Tata Power has proposed that the 

State Electricity Boards to take over 51 per cent of the equity of CGPL for one rupee and 

grant relief to the project by purchasing power at a rate to address the under-recovery of fuel 

costs.  If this scenario comes off as a win-win situation for Tata Power with all its liabilities 

being taken over by the government, which will in turn use public resources to run this 

project. All five states that are the procurers of electricity are facing electricity shortages at 

high level tariffs. As a result consumers in these regions are entitled to pay electricity bills as 

per Gujarat Government orders13. On the other hand the takeover by the Government would 

be a way of rescuing the project which is also politically convenient. Recently the Gujarat 

Government has formed a high power committee14, which offers solutions for imported coal 

power plants that are underutilised due to practicability issues. 

(C) Environmental Impacts: 

This project was seriously impaired due to environmental violations. One of the major 

agitations was the flawed environmental social impact assessments which had proposed that 

the project region did not have any habitations and settlements, eventually affecting the 

fishing community residing in the area. Significant public consultations also never took place 

and also the marine impact assessment was also marred and failed to look at the harm caused 

to the marine life, impacting the fish catch in the area. 

Apart from this, there has been deterioration of water bodies; forced displacement of 

fisherman; destruction of natural habitats also livelihood costs of the community has been 

increased rampantly, they are also paying extra to reach the fishing grounds as only longer 

routes are accessible. 
 

11 @businessline. 2021. Tata Power offers to sell 51% of Mundra plant for ₹1. [online] Available at: 

<https://www.thehindubusinessline.com/companies/tata-power-offers-to-sell-51-of-mundra-plant-for-

1/article9732822.ece> [Accessed 25 July 2021].. 
12 @businessline. 2021. Tata Power offers to sell 51% of Mundra plant for ₹1. [online] Available at: 

<https://www.thehindubusinessline.com/companies/tata-power-offers-to-sell-51-of-mundra-plant-for-

1/article9732822.ece> [Accessed 25 July 2021]. 
13 Pathak, M., 2021. Gujarat govt forms committee to help troubled power plants. [online] mint. Available at: 

<https://www.livemint.com/Industry/WxS658YTKjcCMlDlA14U7I/Gujarat-govt-forms-committee-to-help-

troubledpower-plants.html> [Accessed 25 July 2021].. 
14 Umarji, V., 2021. HPC on stressed power plants to meet stakeholders from procuring states. [online] 

Business-standard.com. Available at: <https://www.business-standard.com/article/economy-policy/high-

powered-committee-on-stressed-powerplants-to-meet-procuring-states-118072001089_1.html> [Accessed 25 

July 2021]. 
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These environmental and social impacts were realized by audit reports of the Compliance 

Advisor Ombudsman — the independent recourse mechanism for the WB’s IFC — and the 

ADB’s Compliance Review Panel , following complaints from the communities. Both reports 

noted the failure to conduct adequate and necessary consultations with fishing communities 

during the project design phase. CAO noted this: “…resulted in missed opportunities to 

assess, avoid and reduce potential adverse impacts of the project in accordance with the 

objectives of Performance Standard 1 of the IFC.”15  

(D) Insight gained: 

• The financial aspects of a project needs to be analysed before it is approved. It must 

not only include the operational and management costs but also the extent of displacement 

and livelihood costs and damages caused to the environment. The subsidy granted by the 

Government also needs to be factored, which was not properly evaluated in this case. 

• The model of Public Private Partnership used here i.e., Build Own and Operate 

(BOO), where liability taken by the Government is marginally less must be re-examined as 

here the private participants were ready to sell the project to the Government to bail the 

Company out. 

• The participant’s ability to indemnify the loss caused also needs to be acknowledged 

before entering into agreements as in this case the insufficiency of finances had curtailed the 

company to make good the losses caused to the environment. 

IV. THE KHANDWA WATER SUPPLY AUGMENTATION PROJECT 
COUNTRY: INDIA 

REGION: ASIA 

SECTOR: WATER 

YEAR: 2009 

CONTRACT PERIOD: 25 YEARS 

(A) Introduction 

A public Private Partnership Agreement to construct, operate, maintain and supply municipal 

water in the small Indian town of Khandwa proved to be very controversial. Firstly, the local 

communities or public hearing was not conducted and there ensued a public outcry when the 

 
15 Cao-ombudsman.org. 2021. CAO Audit of IFC Investment in Coastal Gujarat Power Limited, India. [online] 

Available at: <http://www.cao-ombudsman.org/cases/document-links/documents/CAOAuditReportC-I-R6-Y12-

F160.pdf> [Accessed 25 July 2021].. 
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information was let out. Secondly, there was serious delay in the construction and operation 

of the provision and lastly, the public wallet has been and in the future could be hit hard. An 

independent committee raised concerns and recommended that the project must be handed 

over to the Government, which is yet to happen. 

(B) The Contract: 

One of India’s first water and waste water Public Private Partnership contracts were signed in 

2009. The aim was to construct, operate and maintain the municipal water supply in 

Khandwa. The contract was signed between Khandwa Municipal Corporation (KMC) and 

Vishwa Infrastructure and Services Pvt. Ltd, a Hyderabad based water service private 

company. It is a Build Own Operate and Transfer Public Private Partnership model under a 

Central Government Scheme for Small and Medium Towns (UIDSSMT).The project was 

estimated to run for 25 years: two years for construction, which would commence in 2010 

and 23 years for operation and maintenance. The project would supply twenty-nine million 

litres per day to Khandwa’s population for domestic utility, increasing to 43 million litres per 

day by the end of the contract period in 203416. 

The total agreed capital cost of the project was around US$20.96 million and estimated 

annual operational cost was US$1.4 million. KMC through UIDSSMT provided US$15.54 

million as a capital subsidy, while Vishwa provided the remaining US$3.68 million. As a 

result, the major share of the project was financed by public money. The investment made by 

Vishwa was in the form of equity (25 per cent) and debt (75 per cent)17 including a loan from 

the World Bank’s private sector lending arm, the International Finance Corporation (US$5 

million also covered a water and wastewater project managed by the same company in the 

Kolhapur Town)18. The private entity had also raised money in the equity form from Axis 

Private Equity Ltd and New Enterprise Associates19. The estimated internal rate of return for 

the project is twelve per cent. As per the contract, the company would recoup its own costs 

and the estimate return through residents’ payments. 

(C) Loss to the public: 

The project proved to be costly to the public sector, mainly as a result of the high government  

 
16 Gaurav Dwivedi, Rehmat, Manthan Adhyayan Kendra, Badwani (MP), ‘Private Water Supply Augmentation 

Project in Khandwa: A Study of Impacts of the Project’ 
17 Financial Bid for Price Offer II – Khandwa Water Supply Augmentation Project submitted by Vishwa Infra to 

Khandwa Municipal Corporation for Khandwa Water Supply Augmentation Project, Dated – 2 February 2009. 
18  https://disclosures.ifc.org/#/projectDetail/SPI/30859, and ‘IFC lends $5M to Hyderabad’s Vishwa Infrastruct 

ures’. 14 July 2011 
19 VCCircle. 2021. IFC Lends $5M To Hyderabad’s Vishwa Infrastructures. [online] Available at: <https://www 

.vccircle.com/ifc-lends-5m-hyderabad%C2%92s-vishwa-infrastructures/> [Accessed 25 July 2021]. 
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subsidy provided by the Public Private Partnership. It has negatively impacted the citizens 

due to the costly meters that people will have to pay for, as well as through water tariffs and 

their regular revision. The contract had mentioned that there shall be 10 per cent increase in 

the tariff every third year but they can also it whenever there is a shortfall in the revenue; the 

price review committee crucially does  not consist of any representatives from the public and 

thereby the control was under the hands of Vishwa. As a result the consumers have to pay 

$75 per year instead of $12.  

There is no obligation on Vishwa to maintain the quality of service and performance, the 

worst fraction is that the as a result of the contract, the residents face prohibition on 

complaining against the company for its substandard services. The agreement also contains a 

“no parallel competing facility”, also the existing facilities could not be increased for the 

welfare of the public. There has also been an indication that the project will result in hidden 

costs and the commencement of the project has also not provided in any fruitful results. 

(D) Lack of lucidity and of due process 

As mentioned before, public consultations were not conducted. The contract documents were 

not made available to the public when the project was planned even though public disclosure 

and sharing of information are part of UIDSSMT guidelines but under the Right to 

Information Act of 2005 they were made available. The other documents relating to 

assessments and analysis are still not in the public domain. 

After a media campaign, and a door-to-door action by citizens, more than 10,000 households 

filed their objections against the project within a period of thirty days. This was in a town 

where the total number of regular domestic water connections at that time was around 

15,00020. Due to the significant number of objections, the Government of Madhya Pradesh 

formed a seven-member independent committee to observe the objections and solve them. 

The report states that changes in terms and conditions and specifications of the project have 

been made to benefit a specific private company. It also states that there were serious 

irregularities committed by the KMC in the selection of the private participant for the project, 

and even in the tendering process, including issuing tenders only locally and not at the 

national level, and allowing changes to specifications after tenders had been called. It 

recommends that the Public Private Partnership should be cancelled and water supply 

services of the town should be handed over to a public water board. It also recommends that 

 
20 Indiatogether.org. 2021. India Together: MP town seeks to reclaim its right to water - 22 August 2013. 

[online] Available at: <http://www.indiatogether.org/khandwa-environment> [Accessed 25 July 2021]. 
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there must only be a municipal water supply, and that the number of public standpipes should 

be increased in order to support the right to water of the urban poor21. Despite the 

authoritative observations and recommendations from the government-appointed committee, 

the project still remains operational. 

(E) Insight gained: 

• The development projects must be planned through a democratic process and in 

consultation with local populations. It must be guided through public policy decisions, 

particularly when it comes to the provision of public services such as water, energy, 

telecommunication etc. 

• The implementation of Public Private Partnership’s supported by Central Government 

programmes depend a lot on local municipal government capacities and expertise regarding 

monitoring and regulation of such projects. Without these, the authorities are hampered in 

managing the private company and ensuring the execution of services. 

V. CONCLUSION 
Across the globe, Public Private Partnerships are put forward as a means of closing funding 

gaps to help countries achieve sustainable development goals by 2030. They are currently a 

much favored solution among many governments as a way of supporting private finance to 

fund development projects. In these 2 projects it is seen that the Public Private Partnerships 

have failed on many levels and have had a serious impact on the surroundings. In light of this 

understanding, red flags about the capacity of these contracts to deliver results in public 

interest have been raised. 

To summarise, These 2 major projects came with a high cost to the public purse and thereby a 

heavy burden; they were riskier to the state than for the private entities, as the government 

was required to assume costs when it went wrong. They have contributed negatively to the 

poor and thereby increasing the divide between rich and poor and have caused social and 

environmental impacts. 

Based on these impacts, the suggestions are: 

1. To stop the invasive promotion and inducement of Public Private Partnerships for 

social and economic infrastructure; 

2. To support countries in order to find the best financing method for public services; 

 
21 Narmada Jal Praday Yojana Khandwa (Madhya Pradesh), ‘Aapattiyon ke Nirakaran hetu gatith Swatantra 

Samitika Prativedan’. Khandwa: Khandwa Municipal Corporation, Government of Madhya Pradesh, 2013. 



 
295  International Journal of Legal Science and Innovation [Vol. 3 Iss 4; 285] 

© 2020. International Journal of Legal Science and Innovation   [ISSN 2581-9453] 

3. infrastructure or service developments 

4. Ensuring rigorous transparency standards and lastly to invite quality, public funded, 

democratically controlled and accountable services. 

It can be seen that though these projects have led to the massive growth and development of 

the nation, it is pertinent to look into effective damages caused by them as well. As we are 

moving towards a sustainable economy, it is not affordable to causes such impacts as the 

resources are required by our progenies as well. “Sustainability is a political choice, not a 

technical one. It’s not a question of whether we can be sustainable, but whether we choose to 

be”, by Gary Lawrence truly devolves the idea behind towards a viable and sustainable 

environment. 

***** 
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