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I. INTRODUCTION 

No one should have to live in the closet…... this was realized a short time ago by our Supreme Court in the 

recent judgment in September 2018 passed by five judge bench in the landmark case of Navtej Singh Johar V. 

Union Of India, the base line behind this judgment was decriminalization of section 377 of Indian Penal Code. 

This case would be considered as landmark judgment. 

II. BACKGROUND 

Section 377 of IPC is an act that criminalizes homosexuality and was introduced in early 1861 during the 

British rule of India, cited as 'unnatural offences' and says whoever voluntarily has carnal intercourse against 

the arrangement of nature with any man, woman or animal. Shall be punished with imprisonment for life. The 

SC administered that consensual adult gay sex is not a crime saying sexual orientation is natural and people 

have no control over it. It is not that, this issue is being raised for the first time, in fact it was raised back in 

2001 through the cases by NGO Naz Foundation and AIDS Bedhbhav Virodh Andolan, in the Delhi High Court 

in 2001. However, both the petitions were dismissed in the court. 

III. ISSUE 

Decriminalization of section 377 

                                                           
1
 17 (2005) 4 SCC 370 

2
 Student, Amity University, Rajasthan 



www.ijlsi.com                        ©2019 IJLSI| Volume 1, Issue 1 | ISSN: 2581-9453 

International Journal of Legal Science and Innovation Page 2 

IV. JUDGMENT 

 The Court further observed that those who indulge in carnal intercourse in the ordinary course and those 

who indulge in carnal intercourse against the order of nature constitute different classes and the people 

falling in the latter category cannot claim that Section 377 IPC suffers from the vice of arbitrariness and 

irrational classification. The Court further observed that while reading down Section 377 of 

the Indian Penal Code, it cannot be overlooked that only a minuscule fraction of the country's 

population constitutes lesbians, gays, bisexuals or transgenders and in last more than 150 years, less 

than 200 persons have been prosecuted under Section 377 of the Indian Penal Code which cannot, 

therefore, be made a sound basis for declaring Section 377 IPC ultra vires the provisions of Articles 14, 

15 and 21 of the Constitution. 

 The court found that Section 377 violates the right of members of the LGBTQI community to dignity, 

identity, and privacy, all covered under Article 21 of the Constitution 

 Two judges found that it violates the right to health, because the criminalization of homosexual 

intercourse makes members of the LGBTQI community hesitate to seek medical advice and that they 

are therefore more susceptible to sexually transmitted diseases  

 However, Section 377 of the IPC has not absolutely been struck down. It still covers bestiality and non-

consensual intercourse. Since, the court negate the provision as far as it applies to consenting adults, the 

provision still presumably applies to consensual sexual intercourse among minors of the same gender. 

Under Section 375 of the IPC, as altered in 2013, even consensual sexual intercourse among 

heterosexual minors, if the girl is under 18 years of age, is considered to be rape. 

ANALYSIS 

From my perspective, the decision by the five-judge bench is not at all arbitrary actually it was the need of the 

hour as society is full of youngsters and the people having orthodox thinking are now being influenced by the 

young thinkers. The demand for equality is growing as everyone is aware about the happenings everywhere in 

the world. The legalization of homosexual intercourse is one of these happenings as many countries around the 

world have warmly accepted this fact.  

India, being a country of ethics, religion, worship it is expected that it may take time to accept such unnatural 

process, but, as a youngster it is good to see that law is making this happen. 

Talking about the legal impacts of this judgment, YES, this truly has made a significant change also, through 

legal point of view it is good as the courts are simultaneously proving that yes the basic structure of the  
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constitution would be kept in mind while making such amendments.  

It was noticed that the applicability of section 377 of IPC was infringing the basic structure doctrine as it was 

effecting the enforcement of the fundamental rights of these people and the ‘golden triangle’ of the constitution 

i.e. article14,19,21 were put in danger. It is good to see that our apex court has realized the same, also it is to be 

noted that the above section has not been entirely struck down still there some restrictions or we could say it has 

been partially struck down. Restrictions such as, consensual sexual intercourse among heterosexual minors, if 

the girl is under 18 years of age, is considered to be rape. 

Consequently it could be observed that fundamental rights of each individual are ensured through such 

judgment. No doubt it is not totally struck down as in the view of judges such decriminalization would evolve 

more crimes, therefore it was necessary to partially struck section 377 of IPC and accordingly making carnal 

intercourse. 


